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Court of Appeals of the District of Columbia 


No. 5046. 

Automobile Brokerage Corporation, a Corporation, 
Intervener, Plaint ill in Error, 

i 

i 

vs. 

United States of America. 


1 In the Police Court of the District of Columbia, 

- Term, 192-. 

Schuldt, Judge. j 

No. 316,643. 

United States 

vs. ! 

i 

Samuel Watchinsky, Yetta Watchinsky. 

Information for Violation of National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the Citv of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abov^ entitled 
cause, to wit: 

Oct. 20,1928.—Information filed. Plea not guiltv. Jurv 

7 O I* V 

trial demanded. 

Oct. 27, 1928.—Demand for Jury Trial withdrawn. Plea 
not guilty withdrawn. Plea guilty entered. Senlji 
Count—$300 or 90 days, Committed; 2nd Count- 
tion of Sentence Suspended. Personal Bonds taken. Terms- 
Cont’d. | 

Nov. 15, 1928.—Order for Confiscation and saW of auto¬ 
mobile filed. 


ence: 1st 
Imposi- 
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2 
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Dec. 6, 192S.—Petition for return of Property filed. 

Dec. 13, 1928.—Order for Confiscation of Liquor filed. 

Dec. 14, 1928.—Order for Confiscation of Liquor exe¬ 
cuted. 

Jan. 31, 1929.—Answer to petition for return of Auto 
filed. 

May 11, 1929.—Petition denied. Notice given of inten¬ 
tion of filing motion for a rehearing. 

Mar 15, 1929.—Motion for a rehearing filed. 

Mav 22, 1929.—Motion for a rehearing overruled. Ex- 
ceptions noted and notice given of intention of applying 
to Court of Appeals for Writ of Error. 

May 28, 1929.—Assignment of errors filed. 

May 28, 1929.—Bill of Exceptions submitted. 

2 May 31, 1929.—Recognizance in the sum of $100 

Entered into on writ of error to Court of Appeals 
D. C. upon the condition that in the event of the denial of the 
application for a writ of error, the defendant will, within 
five days next after the expiration of ten days appear in 
Police Court and abide by and perform its judgment and 
that in the event of the granting of such writ of error, the 
defendant will appear in the Court of Appeals of the Dis¬ 
trict of Columbia and abide by and perform its judgment 
in the premises. United States Fidelity & Guaranty —, 
Surety. 

May 31, 1929.—Supersedeas Bond of $1,000.00 given. 
United States Fileditv and Guarantv Co., Suretv. 

Sept. 3, 1929.—Writ of error received from Court of Ap¬ 
peals. 

Sept. 4, 1929.—Designation of Record filed. 

Sept. 10, 1929.—Copy of record and proceedings in this 
case, together with Writ of Error, transmitted to Court of 
Appeals in obedience to said Writ. 
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In the Police Court of the District of Columbia, 
October Term, A. 1). 1928. 


Count. 


District of Columbl*, ss : 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 


UNITED STATES OF AMERICA. 
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States, prosecutes in this behalf, by R. F. Gamaliel*, 
Esquire, one of his assistants, comes here into Coijrt, at the 
District aforesaid, on the twentieth day of October, in the 
year of our Lord one thousand nine hundred anjl twenty- 
eight, in this said Term, and for the said United States 
gives the Court here to understand and be informed, on the 
oath of one George M. Little, that one Samuel Watchinsky 
and Yetta Watchinsky, late of the District aforesajid, on the 
nineteenth dav of October, in the vear of our Lordjone thou- 
sand nine hundred and twenty-eight, with force and arms, 
at the District aforesaid, and within the jurisdiction of this 
Court, did then and there unlawfully transport !a certain 
intoxicating liquor, to wit, a liquid compound containing 
more than one-half of 1 per cent of alcohol by vcflume and 
being fit for use as a beverage, against the foijm of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Samuel Watchinsky pnd Yetta 
Watchinskv in this behalf to make them answer tb the said 

•> i 

United States touching and concerning the premises afore¬ 
said. 

LEO A. ROVER, j 

Attorney of the United States 
in and for the District of Columbia. 


4 [Endorsed:] May 3, 1929. Supersedea^ bond of 

$1,000.00 given, United States Fidelity &iGuaranty 
Co., Surety. Sept. 3, 1929, writ of error rec’d from Court 
of Appeals. Sept. 4, 1929, designation of reiord tiled. 
Sept. 10, 1929, copy of record & proceedings in; this case, 
together with writ of error, transmitted to Court of Ap¬ 
peals in obedience to said writ. 
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5 In the Police 1 Court of the District of Columbia, 

October Term, A. D. 1928. 

Count . 

District of Columbia, ss : 

Leo A. Rover, Esquire, Attorney ot' the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by R. F. Camalier, 
Esquire, one of his assistants, conies here into Court, at the 
District aforesaid, on the twentieth day of October, in the 
year of our Lord one thousand nine hundred and twenty- 
eight, in this said Term, and for the said United States 
gives the Court here to understand and be informed, on the 
oath of one George M. Little, that one Samuel Watchinskv 
and Yetta Watchinskv, late of the District aforesaid, on the 
nineteenth dav of October, in the vear of our Lord one 
thousand nine hundred and twenty-eight, with force and 
arms, at the District aforesaid, and within the jurisdiction 
of this Court, did then and there unlawfully possess a cer¬ 
tain intoxicating liquor, to wit, a liquid compound contain¬ 
ing more than one-half of 1 per cent of alcohol by volume, 
and being fit for use as a beverage, against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon the said Attorney of the United States, who, 

in this behalf, prosecutes for the said United States, in 

manner and form asi aforesaid, prays the consideration of 

the Court here in the premises, and that due proceedings 

mav be had against the said Samuel Watchinskv and Yetta 
* • 

Watchinskv in this behalf to make them answer to the said 
United States touching and concerning the premises afore¬ 
said. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia, 
(Signed) By R. F. CAMALIER, 

IIis Said Assistant. 


Personally appeared George M. Little before me this 
twentieth day of October, A. D. 1928, and, being duly sworn 


UNITED STATES OF AMERICA. 


0 


according to law, doth declare and say that the fjcl> as set 
forth in the foregoing information are true. 

(Signed) ' if. F. ('AMALIK!;. 


Assistant Allorurj) of n>c Ignited Staffs 

in and for fhr District of ( 1 i\f u inJj/a. 


: 

1 • 


6 [Endorsed:] Schuldl, Judge. Xo. 31G.|f!43. 

United States vs. Samuel Watehinsky. Yetja Watch- 
insky. A. J. Sanford, 1). Hughes. Viol. Xat. jPro. Act. 
"Witnesses: George M. Little. — (L T. 0. Montgomery, — G: 
(\ C. Deyoo, — (L Leo Murray. — (>. Oct. *20, 1928 |\ X. 

(1. J. T. D. Ea. B. oOO* Max AY. Filed Oct.j 20. 1928. 
F. A. Sobring. Clerk of Police 1 Court, I). C. Oct! 27. 1928, 


— 1, Demand for Jury Trial witlulrwan. Plea of 7j 
Withdrawn. Plea of Guiltv entered. 1 C. 000—! 


foi Guilty 
90 davs. 


C. 2 C. Imp. Sen. Sus. P. P. Terms cont'd. See inside. 


Paid 300. Refd Oct. 29. 1928. Xov. 17), 1928. 
Confiscation and Sale of Automobile Filed. 
Order for Confiscation of Liquor Filed. Dec. 
Order of Confiscation of Liquor Executed. R<j 
fine of 300 or 90 davs, 1st CL, P. B. 2nd Ct. D 


Asst. Dist. Attv. Xo prior record, in view of which above 


recommendation is made. Xolle Pressed as to 
wife of Def. #1. D. A. Hart. Asst. Dist. Attv. 


>rder for 
)2-13. 28, 
U, 1928. 
commend 
A. Hart, 


Def. —2. 
12-0-28. 


>9, Coni. 
May 11, 
given of 
17). 1929, 


Petition for return of Property tiled. 1-31-29, Answer to 
Petition for return of Auto filed. Jan. 31, lf( 

2/0/29 1:30 P. M. Feb. 0, 1929, (Amt. 2 11 29. 

1929. Petition Denied. Schuldl, Judge. Xotie< 
intention of tiling motion for a rehearing. Mn\ 

Motion for a rehearing filed. Coni. 1o 7) 2b 29. May 20, 
1929, Coni, to 7> 22 *29. 11 :30 A. M. May 22. 1929. Motion 
for rehearing overruled. Exceptions noted and notice 
given of intention of applying to Court of Appeals for writ 
of error. May 78, 1929, Assignment of Errors filed. May 
28, 1929, Bill of Exceptions submitted. Recognizance in the 
sum of $100.00 Entered into on writ of error toj Court of 
Appeals D. C. upon the condition that in 1 lie event of the 
denial of the application for a writ of error, the defendant 
will, within five days next after the expiration of I ten days 
appear in Police Court and abide by and perform! its judg¬ 
ment and that in the event of the granting of suejh writ of 



b \rToMo;;i;.K r,r;oKi::; \<;k cokuokatiox vs. 

error, the defendant will appear In the Court of Appeals 
of the District of Columbia and abide by and perform its 
judgment in the premises. t nited Stales Fidelity Guar- 
anty , Surety. !.<*«■ — . dune 10, 1929, Time for 

si^nimr bill of exceptions extended to .June 21. 1929. June 
21. 1929. Time for M-ninu bill of exceptions extended to 
July .*>. 1929. July 2 l 0929. 'Time for si<**i i i i u>* bill of excep¬ 
tions extended t«» July 27. 1929. July 27. 1929. Time for 
M i;' • : e b; I! »>: rxrept huts eXI elided to Allli'Ust S. 1929. A U- 

yust y. 1929. !fd of -weptions settled, signed, sealed and 
tiled. 

7 Xov. Mb 192^. Order for Confiscation and Sale of 

Automobile Filed. 

Tn lb?* ■’ Vie •’or. <> th«* District of Columbia, 11 olclinir a 

Failed States Branch. 

Docket Xo., 2)1 (),()4M. 

Fn r • ;> St vi ks of Ametiica 

vs. 

Saw r:;:. Wat,cmixsky. Yktta Watchixsky. 


O (’ift: b : !>n 7 it!':!'! of .1 it fo mobile for Violation 

t>: XaVona! Vrohibitin)} Act. 

Win iva . in be above entitled cause, one certain auto- 
7 'u Tn*. t-iOiv ;-a ’ ' ice la r : y described as follows, to wit, one 
Ac > Coupe automobile. Model Xo. Famine Xo. C. A. 
294b ; ?\la:'u :';;<-turer*s Serial Xo . , bearing 1928 District of 

Columbia ib-mtse ta.ns Xo. V-92>7. was duly seized and taken 
possession of at Mas*. Ave. X. AV. bet. b & 7 Sts., in the City 
of Washington, witbin the District of Columbia, on, to wit: 
the 19 day of « Ubober 192 s . by the ]>roper officers of the law, 
a* idle the -ante was bciiur unlawfully used by the said 
Samuel Watrhinsky. fihe defendant herein, for the unlawful 
t ransportntion and possession in said transportation of in¬ 
toxicating liunor tin rein, within said District of Columbia, 
in violation of the said Xationa! Prohibition Act: and 

"Whereas, the said Samuel Wntchinsky, defendant herein, 
was. on. to wit, the 27 dav of October. A. D. 1928, dulv con- 



UNITED STATES OF AMERICA. 


1 1 


in* 


said 


> of Sec¬ 
tion Act, 


victed in said cause. before the said Court, of 
Offenses: 

Wherefore, the said automobile above dc^criheil ha> be¬ 
come and is now subject 1<> forfeiture to the* United States 
and condemnation, and to be disposed of according to law; 
and 

Whereas, no person has been found claiming the said 
automobile, or any riyht, title or interest ihereiih and no 
such person is known. 

S Now, therefore, pursuant to tlie provisiot 

lion 26, Title 11 of the -aid National Proliib 
it is by the Court, this 12 day of November. A. \). 1928. 

Ordered, that the taking of said automobile.! together 
witw a description thereof, be* duly advertised in accordance 
with the provisions of said Section 20, Tit It" 111 of said 

National Prohibition Act : that all persons, if anvithere be, 

* _ 

claiming said automobile, or having any claim to a|ny rig'ht, 
title or interest therein. be and appear before ibis Court on 
the 7th day of December A. T). 1928, ad 10 o’clock injthe fore¬ 
noon of the same day (or if said day shall not be la day of 
jurisdiction on the next day of jurisdiction the 
then and there to interpose a claim to and for sj 
mobile, and to show cause if any they have, why s 
mobile should not be forfeited to tin* United Stjatrs and 
condemned and disposed of according to law, and ijn case of 
failure to so appear the United States Marshal iij and for 
the District of Columbia is hereby directed to caiuse said 
automobile to be sold in accordance with the provisions of 
said Section 26, or to dispose of the same accordin'*; to law: 
and it is herebv further 

Ordered, that the United States Marshal in am) for the 
District of Columbia <nve due notice hereof to all persons 
concerned in interest by due publication and advertising of 


reafter), 
lid auto- 
dd auto- 


a notice of said taking, with a description of said 
bile, and of the substance of this order, in the Wa 
Post, a newspaper published in said City of Wa? 
once a week for two successive weeks, the last pu 
whereof to be not less than 10 days before 
9 day of December A. D. 1928, and by posting!or caus¬ 
ing to be posted hand bills containing a cop^ of such 
notice in at least three public places near the said place 


automo- 
shinji’ton 
billet on, 
plication 
the 7th 
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of seizure as aforesaid, on the dale oi' the first publication 
a> aforesaid: and to, make due return of his doings there¬ 
upon to 1 lie (Vmrt. 

Bv I in* Court: 

(Sgd.) ISAAC H. HITT, 

Jit dye of police Court of D. C. 

A p]) roved. 

(Slid.) D. A. HART, 

Assistant U. S. Attorney. 

10 I indorsed:] Copy. Nov. 13, 1929, Order for Con¬ 
fiscation and sale of Automobile tiled. 

11 in tin* Police Court of the District of Columbia, 

Holding United States Branch. 

No. 316,643. 

United Status, Plaintiff, 


Samuel Watcuixskv and Yetta Watchixskv. Defendants. 

To the Honorable the Police Court of the District of Co¬ 
lumbia, holding United Stales Branch: 

vie 

The peition of Automobile Brokerage Corporation re¬ 
spectfully represents to this Honorable Court: 

First. That your petitioner is a corporation duly organ¬ 
ized and existing- under the laws of the State of Delaware, 
and is engaged in business in the City of Baltimore, State 
of Maryland, and tiles this petition in its own right as 
hereinafter set forth. 

Second. That on, to wit, the 25th dav of Julv, A. D. 1928 
Curry-Stout Motor Company, Inc., a corporation doing- 
business in the City of Baltimore, State of Maryland, sold 
to one Louis Malinow, residing at No. 1257 North Broad¬ 
way, in the City of Baltimore, State of Maryland, a certain 
automobile known and described as follows: Reo Coupe, 
Model C2C, Manufacturers’ Serial No. C-6622, Motor No. 
CA 3046, pursuant to a certain written contract, commonly 

referred to as a conditional sales contract; that in and bv 

%• 

said contract said Malinow agreed to pay the sum of One 



UNITED STATES OF AMERICA. 


9 


Thousand, Eight Hundred, Eighty Dollars ($1,- 

12 880.00) for said automobile; that the sumjof Seven 
Hundred Dollars ($700) was allowed to ^aid pur¬ 
chaser on account of said purchase price for an automobile 
traded in, and he executed and delivered to said Curry- 
Stout Motor Company his promissory note for the balance 
amounting to One Thousand, One Hundred Eighty Dollars 
($1,180.00) payable in eleven monthly installments of 
Xinety-eight Dollars and Thirty-eight Cents ($9$.38) each 
and one monthly installment of Xinetv-cight Dollars and 
Thirty-seven Cents ($98.37): that copy of said conditional 
sale contract, and the said note are hereto annexed and 
made part heroef. 

Third. Your petitioner further represents thin on, to 
wit, the 25th dav of Julv, 1928, said Currv-Stolit Motor 
Company sold, assigned, and transferred unto your peti¬ 
tioner, all of its rights in and to said contract, and the said 
note, as will more fully appear from the assignment on the 
reverse side of said contract; that bv virtue of said assign- 

- i . ° 

ment, legal title in and to said automobile and the jsaid note 
are now held by your petitioner, who is the sole gild abso¬ 
lute owner thereof. 

Fourth. Your petitioner further represents that it is 
informed and believes, and therefore states that qn, to wit, 
the 19th day of October, 1928, said automobile wjas seized 
in the District of Columbia while in the possession of the 
said defendants herein for alleged violation of thejXational 
Prohibition Act; that it is further informed ancj believes 
that as a result of proceedings had in this cause .^aid auto¬ 
mobile was ordered to be sold by this Court for u$e in con¬ 
nection with a violation of the Xational Prohibition Act. 

Fifth. Your petitioner further represents that before the 
said seizure and the said order hereinbefore referred to, 
default had been made on the part of the purchaser of 

13 said automobile in the performance of his jsaid con¬ 
tract and by reason thereof his default had| been de¬ 
clared as of the 28th day of October, 1928: that no payments 
have been made on account of said automobile [since the 
25th day of September, 1928, and the only payments made 
thereon are as set forth in the itemized statement hereto 
annexed and made part hereof. 

2—5046a 
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Sixth. Your petitioner further represents that it had no 
knowledge directly or indirectly that said automobile was 
intended to be used in violation of the law, and it had no 
knowledge directly or indirectly that said automobile was 
being used by the said defendants herein, or by any other 
person or persons, in violation of the National Prohibition 
Act, or for any other unlawful purpose whatsoever. 

Seventh. Your petitioner further represents that under 
the terms of said contract, and bv reason of the default of 
said purchaser, it is now entitled to the possession of said 
property; that the balance due on said automobile amounts 
to Nine Hundred Eightv-three and 30/100 Dollars, with in- 
terest thereon from the 25th dav ol' Julv, 1928: that vour 
petitioner is informed and believes, and therefore states, 
that it is not likely that said automobile will be sold for a 
sum sufficient to pay said balance, together with the storage 
charges which have accumulated thereon; that your peti¬ 
tioner accordingly believes the ends of justice would be best 
served bv withdrawing the said automobile from sale and 
returning the same to your petitioner upon the payment of 
the storage and other charges accrued thereon, which vour 
petitioner tenders itself ready and willing to pay. 

Wherefore, the premises considered, your petitioner 
prays: 

14 1. That an order may be passed herein authorizing 

and directing the IT. S. Marshal for the District of 
Columbia, holding the said automobile, to return the same 
to your petitioner upon payment of the storage and other 
charges which have accrued thereon. 

2. And for such other and further relief as the nature 
and circumstances of the case may require, and to this Hon¬ 
orable Court shall seem just and proper. 

AUTOMOBILE BROKERAGE COR¬ 
PORATION, 

ByL. S. BENNETT, Jr., 

Managing Director. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Petitioner. 


UNITED STATES OF AMERICA. 
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City of Baltimore, 

State of Maryland, ss: 

L. S. Bennett, Jr., upon oath deposes and says!that he is 
Managing- Director and agent of Automobile brokerage 
Corporation, a corporation, on whose behalf he lias signed 
the foregoing petition; that he was duly authorized to act 
on behalf of said corporation; that he has readjsaid peti¬ 
tion by him subscribed, and knows the contents thereof; 
that the facts therein stated of his own knowledge are true, 
and those stated upon information and belief, he believes 
to be true. 

L. S. BENNETT, Jr. 

i 

Subscribed and sworn to before me this 6th day'of Decem¬ 
ber, A. I). 1928. * ! 

A. VIOLA ZIMMERMAN, 

i 

NofanJ Public. 

My commission expires May 6, 1929. 
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Conditional Sales Contract. 
(Original.) 


A, B, C. 

Agreement made this 25th day of July, 192S, by and be¬ 
tween (Name of Dealer:) Curry-Stout Motor! Co. Inc., 
(Town or City:) Baltimore, (State:) Md., hereinafter 
called “Seller,” who does hereby agree to sell, a|nd (Type¬ 
write or Print Purchaser's Name:) Louis Malinojw, (Street 
address:) 1257 N. Broadway, (Town or City:) Baltimore, 
(State:) Md., hereinafter called the ‘ 4 Purchaser,'’ who 
does hereby agree to purchase the (New, Used) Mjotor Vehi¬ 
cle described below, delivery and acceptance of which Pur¬ 
chaser hereby acknowledges upon the terms and!conditions 
mentioned herein. 

Make: Reo; New or Used: New; Type of Body: Coupe; 
Model: C2C; Manufacturer's Serial No.: C-6622; Motor 
No.: OA 3046; No. Cylinders 6: Year Model: 1929; List 

Price F. 0. B. Factory:-; Cash Selling Pricej Including 

Extras: $1,760.00; time selling price: ($l,880.00j Eighteen 
hundred eighty no/100 Dollars; payable: Cash oh or before 


AUTOMOBILE BROKEKAGE CORPORATION VS. 


delivery $——; trade in: $700.00; l)alance of $1,180.00 in 11 
monthly instalments of $98.33, 98.37, each payable on the 
25th day of each month hereafter, with interest after ma- 
turitv at the highest lawful rate, which instalments are evi- 
denced by a promissory note, made by Purchaser to the 
order of Seller, bearing even date herewith and maturing on 
the due dates of said respective instalments, given not as 
payment, but as evidence of the amounts to become due 
hereunder. 

Title to said Motor Vehicle shall remain in Seller until 
all amounts due hereunder are fully paid in cash, and when 
said Seller shall give to Purchaser a bill of sale or other 
evidence of satisfaction of this contract upon request. The 
sale, discount, negotiation or assignment of this contract or 
said note, or the renewal or extension of the payments 
thereof shall not operate to pass title to the car from Seller 
to Purchaser, all of which Seller may do without notice to 
Purchaser. 

Said Motor Vehicle shall not be used for taxicab purposes 

or for hire unless authorized in this contract. Purchaser 

shall not mortgage, assign, encumber or dispose of said 

Motor Vehicle or this contract or anv interest therein or 

remove said Motor Vehicle from the countv or citv where it 

• • 

is now located. Purchaser shall keep said Motor Vehicle 

insured against lire and theft for whom it mav concern for 
* * 

not less than the total of above instalments until all amounts 
due hereunder are paid, and shall conform with all laws 
and ordinances governing said Motor Vehicle, and war¬ 
rants that said Motor Vehicle shall not be used for trans¬ 
porting or holding intoxicating liquor contrary to any laws. 

If Purchaser should fail to pay said note or violate any 
of the terms of this contract or commit any act of bank- 
ruptcy or if any execution, attachment, or other writ should 
be levied on any of Purchaser's property, the holder of said 
note may declare it due and payable and the Seller and/or 
his representative may take possession of said Motor Vehi¬ 
cle and all equipment, wherever it may be found, and enter 
any premises therefor without notice or demand to Pur¬ 
chaser and without legal process, and Purchaser waives all 
claims for damages caused thcrebv. Said Motor Vehicle 
mav be retained by Seller, if Seller is the holder of said 
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on, which 
'0 of said 


ic sale to 
r person. 


note, together with any and all amounts paid there 
amounts shall he considered as payment for the u 
Motor Vehicle, and Purchaser shall pay to Seller ]any cost: 
for necessary repairs to said Motor Vehicle. Sa|id Motor 
Vehicle may be sold at private or public sale without being 
at the place of sale, and with or without notictf to Pur¬ 
chaser, and Seller shall have the right at any pub 
purchase said Motor Vehicle tin* same as any otlu 
and all laws governing such sales are hereby wfaived by 
Purchaser. The proceeds of any sale after deducting* ex¬ 
penses incurred by the Seller shall be applied to tlije amount 
due holder of said note and the surplus, if any shall be 
paid to Purchaser: and in ease of a deficiency Purchaser 
covenants to pay forthwith the amount them f to the 
holder of said note and does hereby confess judgment in the 
amount of such deficiency. 

This agreement constitutes the entire contract and no 
waivers or modification shall be valid unless written upon 
or attached to this contract, and said Motor Veil 
oeptod without any express or implied warranties 
pressly contained herein. 

The term Seller shall include persons or parties! to whom 
this contract may be assigned; and, all rights and 
hereunder are cumulative and not alternative. 

This agreement shall apply to, inure to the beno 
bind the heirs, executors, administrators, successors and 
assigns of the Purchaser and Seller. 

Tn witness whereof, the parties hereto have jset their 
hands and affixed their seals in this agreement and to a 
duplicate thereof, one of which was delivered to Purchaser. 

THE CURRY-STOUT MOTOR CO., 
INC., j [l. s.l 

T). (Dealer sign here.)! 

BvCHAS. W. CURRY, Pres. I 

LOFTS MAUXOAV. | [t 

P. (Purchaser si”'u here[) 

Witnesses: 

G. E. RAUH. 


ele is ae- 
mless ex¬ 


remedies 
fit of and 


s.l 


Form 100 4-28-4000. 
$1,180.00. 
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AUTOMOBILE ni:<>Kl !: V, 


COReORATIOX vs. 


{City ami State:) , (Hate:) July 25th, 192S. 

{•'or value received the undersigned promises to pay to tlio 
order of (Dealer's Xinner) The Curry-Stout Motor Com- 
uaiiv, incorporated. eleven hundred and eighty and no/100 
dollars at the time or tinus stated in the schedule of pay¬ 
ment- hereon at tin* office of the Automobile Brokerage' 
Corporal ion. 1*20 Ka>! Redwood Street. Baltimore, Mel., with 

interest <>n each instalment after its maturity at the highest 

• * 

lawful rate. 

If me instalment of thi- note is not paid at the time and 
plaee specified herein, the entire amount unpaid shall be¬ 
come due and payable forthwith at the election of the holder 
of the note. 

'The undersigned 'hereby authorizes irrevocably any at- 
tornev-ai -law to aopiear in anv court of record in the United 
State- and waive the i>sue and service of process and con- 
fe>s a judgment agninM the undersigned, in favor of the 
holder hereof, for shell amount as may appear to be unpaid 
hereon af‘ *r maturity, tog, tker with cost and 10 per cent of 
the am net cue e,-. on ; attorney's fees, and to release all 
errors and waive all right of appeal. 

The undersigned hereby waives all benefit of valuation, 
appraisement and exemption laws. 

This note i- for deferred instalments under a conditional 
sab. - contract for a Motor Vehicle. 

i\ LOUIS M ALIN AW, [seal.] 


| , 
» > ^ 


(Official Title:) 


Seiied u ■ e < >1 ! *a VI110lit s. 


Xegot iahle I list rument. 



•>*> 
* >*) 



»• > 
>. > 



• >» > 
.* >. i 




•>•> 
.» )* > 



sfN. 


# »# ) 
O*) 

• u ; 


> moiith after date. 
2 month after date. 
:» month after date. 

4 month after date. 
f> month after date. 
0 month after date. 
7 month after date. 

5 month after date. 
9 month after date. 
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$98.33 0 month after date. 

$98.33 1 month after date. 

$98.37 2 month after date. 

lf> Assignment and Dealers' Recommcndatiojn. 

I 

i 

! 

For value received, the undersigned does hereby sell, as¬ 
sign and transfer to the Automobile Brokerage Corpora¬ 
tion, a Delaware corporation, his, its or their rig! ts in and 
to the contract on reverse side hereof and tin* motor vehicle 
referred to therein and authorizes said Corporation to col¬ 
lect the amounts due thereunder and give recjejpt and 
acquittance therefor. 

And for the purpose of inducing said Corporation to dis¬ 
count or purchase the note referred to in said contract and 
accept this assignment, the undersigned warrant < that the 
motor vehicle is new and unused (unless otherwise ex¬ 
pressly set forth in said contract) and that the dbwn pay¬ 
ment was made by Purchasin' to undersigned as stated in 
the contract in cash and not its equivalent, except as other¬ 
wise provided in said contract, and that no pari thereof 
was loaned to the purchaser by the undersigned. Under¬ 
signed warrants that title to said motor vehicle is free and 
clear of all liens and encumbrances and that undersigned 
has the rigid and power to assign such title by this assign¬ 
ment. Undersigned represents Purchaser to hej of good 
reputation and to the best of undersigned's knowledge, 
information and belief Purchaser is financially ab|e to pay 
said note, and will not use or permit said Mot of Vehicle 
to be used to hold, carrv or transport intoxicating lienors-in 
violation of law. Undersigned guarantees the pavment of 
said note. The Automobile "Brokerage Corporation is 
hereby authorized to correct patent errors in the conditional 
sales contract and other papers executed, endorsed or as¬ 
signed by the undersigned. 

In witness whereof, said undersigned has hereunto sub¬ 
scribed his. its or their name ibis 25th dav of Julv. 19*28. 

THE CURRY-STOUT MOTOR CO.. 
inc., I r L . s.] 

D. (Dealer.) j 

(Signed) BvCHAS. W. CURRY. Pres. i 

(Official Title.) 


1 I ‘ 

. V ) 


AUTOMOBILE BHOKEI.’.UJE CORPORATION VS. 


Purchaser's Statement. 


Piuasu answer all questions an«l till in all blanks.) 


Cilv 


. Stale: 


Date:-, 192-. 

To the ••Seller" named in the within contract: 

For the purpose oh securing credit from you on my (our) 
purchase <>f One Motor Vehicle, and in order that you may 
sell to or discount with the Automobile Brokerage Corpora¬ 
tion my (our) note given in connection with such purchase, 
1 (we) make the following representations: 

Individual —: Partnership —; Corporation —. 
(Check proper square.) 

How long have vou lived at address given on reverse 

C/ • v~ 

side ! 4 vears. 

% 

If less than one year, give previous address. - . 

Business address: 1 257 X. Broadway. 

Occupation: Painter. Employed by Father. Iiow long? 

5 vears. 

if in business for Self, in what business engaged: Paint- 
iug A Paperhanger. How long? 5 vears. 

C i o c • 

Married } . Single. Age: 21. White or Colored: White. 
Monthly Income: $200.00 to $250.00. 

Savings Account with National Bank of Baltimore; also 
Farmers A Merchants. 

Checking Account with-. 

Other References: Eastern Automobile Supplies, Ad¬ 
dress: Fayette A Central Ave.: l. Fagirin, Address: 1301 
XX Broadway: Pratt Coal Co.—Mr. Levein, Address: Pratt 

6 Calhoun Sts. 

I (we) own the following described Real Estate: (De¬ 
scription and Location:) -: (Assessed Value:) $-; 

(Present Value:) $-: (Mortgages:) $-. 

1 (we) hereby certify that 1 (we) will make the payments 
on said purchase promptly as they become due, irrespective 
of any imperfections in the Motor Vehicle or any breach of 
alleged representations. Xo warranties have been made in 
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reference to said property by Seller to me (us) unless writ¬ 
ten on the Conditional Sales Contract. I (we) llereby au¬ 
thorize you and/or the Automobile Brokerage Corporation 
to correct patent errors in the Conditional Sales Contract 
and other papers executed by me (us) in connection with 
the purchase of said Motor Vehicle. 

Statement of items covering my (our) obligations given 
for Motor Vehicles shown on reverse side. 


List price of car. 

Freight and Extras. 

Extra Equipment—itemize 


$ 




Cash selling price (total of above). 

A. B. C 1 . Charge, Interest and Insurance.j. . . $ 


Total Cost to purchaser on time.|. . . . 

Less Cash Payment, $-; Trade in, $-, -, Bal¬ 


ance payable in equal monthly payments of $-.| 

Approved Lock—(name):-. j 

Car is to be used for (Business or Pleasure) anjd is to be 

garaged in a (Public or Private) Garage locatec). at -. 

"(Signed) P. (Purchaser:) LOUIS MALttfOW, 

(Official Title:) j-. 


We, and each and all of the undersigned endorsers, au¬ 
thorize the maker hereof, without notice to us, to obtain an 
extension or extensions in time for the payment of this note 
or any part thereof; and we do hereby waive presentment 
for payment, demand, protest and notice of protest and 
non-payment; and we, severally, agree that in case of non¬ 
payment of principal or interest when due, to pay tjhe same; 
and suit mav be brought bv the holder of this note against 
any one or all of us, at the option of said holder, whether 
suit has been commenced against the maker or not, and that 
in any such suit, the maker may be joined with one or more 
or all of us, at the option of the holder. We severally au¬ 
thorize any attorney-at-law to appear in any court! and con¬ 
fess judgment against each of us severally in favjor of the 
holder hereof, for such amount as may be unpaid liereon 

3—5046a 
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after maturity, together with costs and attorneys’ fees of 
10% of the amount due hereon. 


D. THE CURRY-STOUT MOTOR CO., 
INC., 

(Dealer.) 

By CHAS. W. CURRY, Pres. 

(Official Title.) 


17 (Automobile Brokerage Corporation Letterhead.) 

Statement of Account with Louis Malinoic, 1257 X. 
Broadway. Baltimore, Maryland. 


July 25, 1928. To note. . . . 
Aug. 25, 1928. “ By cash 
Sept. 25, 1928. “ By cash 


December 5, 1928. 
. $1,180.00 


98.33 


Balance due. 


$983.30 


i herebv certify that the account above stated is true and 
• » 

correct to the best of my knowledge and belief. 

AUTOMOBILE BROKERAGE CORP. 


(Signed) 


L. S. BENNETT 


, Jr., 

Managing Director. 


18 [Endorsed:] #316,643. Copy. United States, 
Plaintiff, vs. Samuel Watchinsky, Yetta Watchinsky, 
Defendants. Petition for Return of Property. Filed Dec. 
16, 1928. F. A. Sebring, Clerk Police Court, D. C. 


19 In the Policb Court of the District of Columbia, 

Holding United States Branch. 

No. 316,643. 

United States, Plaintiff, 
vs. 

Samuel Watchinsky and Yetta 'Watchinsky, Defendants. 

Answer to Petition for Bet urn of Automobile. 

To the Honorable the Police Court of the District of Co¬ 
lumbia, holding United States Branch: 

Now comes Leo A. Rover, United States Attorney in and 
for the District of Columbia, by his assistant David A. 
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Hart, for answer of the petition hied herein, and ^tates as 
follows: 

First. That he admits the allegations contained in para¬ 
graph one. 

Second. That he admits the allegations contained in 
paragraph two. 

Third. That he admits the allegations contained jin para¬ 
graph three. j 

Fourth. That he admits the allegations contained in 
paragraph four. 

Fifth. That lie admits the allegations contained I in para¬ 
graph five. j 

Sixth. That he denies the allegations contained jin para¬ 
graph six of said petition, and demands strict proof 
thereof. 

20 Seventh. That he denies the allegations contained 
in paragraph seven of said petition, and demands 
strict proof thereof. 

Wherefore, the premises considered, your ijetitioner 
prays: j 

1. That the petition for the return of the said automobile 
to the petitioner be denied. 

2. That an order be passed in this cause confiscating the 
said automobile to the use of the United States of America. 

3. And for such other and further relief as tlie nature 

i 

and circumstances of the case require and to tliifc Honor¬ 
able Court shall seem just and proper. 


(Sgd.) 


LEO A. ROVER, 

United States Attorney , 
By DAVID A. HART. 
DAVID A. HAETi 
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[Endorsed:] Copy. #316,643. United States, 
Plaintiff, vs. Samuel Watehinsky, Yetta Wgtchinsky, 
Defendants. Answer to petition for return of automobile. 
Filed Jan. 31, 1929. F. A. Sebring, Clerk Police Court, 

D. C. 


20 


AUTOMOBILE BROKE!:AGE CORPORATION VS. 


22 In the Police Court of the District of Columbia. 

No. 316,643. 

United States, Plaintiff, 
vs. 

Samuel Watciiinsky and Yetta 'Watchinsky, Defendants. 

Conies now the Automobile Brokerage Corporation, in- 
tervening petitioner herein, by its attorneys, and moves the 
Court to set aside the judgment entered in this cause on the 
31th dav of Ma\\ A. I). 1929, denviug said petition and to 
grant a new trial thereon for the following reasons: 

1. Said finding and judgment of the Court are not sup¬ 
ported by the evidence. 

2. Said finding and judgment of the Court are contrary 
to the evidence. 

3. Said finding and judgment of the Court arc contrary 
to the weight of the evidence. 

4. The finding of the Court that Currv-Stout Motor Com- 
pany and the petitioner herein should, could, and would 
have known that the automobile in question was probably to 
be used for the transportation of intoxicating liquor was 
not supported by any legal evidence. 

5. The Court erred in admitting evidence that the peti¬ 

tioner carried insurance against the confiscation of 

23 said automobile. 

6. The Court erred in admitting in evidence the 
provision of the said policy of insurance. 

7. The Court erred in declining to strike out the testi¬ 
mony of the witnesses Moppinger, Joachim and Rosenthal 
as to the reputation of Louis Malinow. 

8. The Court erred in overruling petitioner’s motion to 
strike out the testimonv of Samuel Rosencoff and Henry 
Friedling. 

9. The Court erred in its finding and judgment that peti¬ 
tioner failed to show good cause for the return of said 
automobile, or, in the alternative, for the establishment of 
its lien upon said automobile. 

10. The Court erred in its finding and judgment tliaf“ 
there was any evidence as to unlawful use of said automo- 
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bile by Louis Malinow, 1 lie purchaser thereof, or lany other 
persons having derived a right to said automobile from the 
intervening petitioner or Curry-Stout Motor Company, or 
either of them. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Intervening Petitioner. 

David A. Hart, Esq., 

Assistant U. S. Attorney, 

"Washington, D. C. 

i 

Dear Sir : 


Please take notice that we will call the foregoing motion 
to the attention of the Court on Mondav, Mav *j(), 1929 at 
ten o’clock A. M. or as soon thereafter as counsel may be 
heard. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Intervening Petitioner. 


24 [Endorsed:] Copy. #316,643. United States, 
Plaintiff, vs. Samuel "Watchinsky, Yetta "Watchinsky, 

Defendants. Motion to set aside judgment and grant a new 
trial. Filed May 15, 1929. F. A. Sebring, Clerk Police 
Court, D. C. 

I 

I 

25 In the Police Court of the District of j Columbia, 

Holding a United States Branch. ! 

Docket No., 316,643. j 

United States of America | 

j 

vs. 

i 

i 

Samuel "Watchinsky et al. 

I 

i 

Order Confiscating Reo Coupe, Engine No. CM-3046. 

■ 

And now, to wit, this 27th day of May, A. D. 1929, it ap¬ 
pearing to the Court that, the Automobile Brokerage Cor¬ 
poration of Baltimore, Maryland, after a hearing in open 
court of all the facts presented in connection with its peti¬ 
tion for the return of Reo Coupe, Engine No. C|A-3046, has 
failed to show good cause for the return of tlile aforesaid 
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automobile or the allowance by this Court of its lien, the 
said petition of the Automobile Brokerage Corporation of 
of Baltimore, Maryland, is hereby denied. 

It is further ordered, adjudged, and decreed that the said 
automobile be condemned and forfeited to the United States 
for having been used bv Samuel Watchinskv, defendant 
herein, for the unlawful transportation of intoxicating 
liquor in tin* District bf Columbia, on October 19, 1928, of 
which offense he was convicted under Section 26, Title IT, 
of the National Prohibition Act, on the 27th day of October, 


GUS A. SCHULDT, 

Presiding Judge 


By the Court: 
(Sg<i.) 


May 27. 1929.—Exception noted in open Court, and notice 
given by petitioner of its intention to apply to the Court of 
Appeals for a Writ of error. 

26 [Endorsed:] Copy. #316,643. United States vs. 

Samuel Watchinsky et al. Order Confiscating Auto¬ 
mobile. Filed May 25, 1929. F. A. Sebring, Clerk Police 
Court, i). C. Filed May 25, 1929. F. A. Sebring, Clerk 
of Police Court, D. C. 
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In the Police Court of the District of Columbia, 
Holding a United States Branch. 


No. 316,643. 

United States, Plaintiff, 
vs. 

Samuel Watchinsky and Yetta Watchinsky, Defendant-. 

Be it remembered that at the trial of this cause before 
Mr. Justice Schuldt, without a jury, begun on the 31st day 
of January, A. D. 1929, and concluded on the 15th day 
of February, A. I). 1929, it was conceded bv the defendant 

• 7 7 •' 

that the intervening petitioner, Automobile Brokerage Cor¬ 
poration, is a corporation duly organized and existing under 
the laws of the State of Delaware, and engaged in business 
in the City of Baltimore, State of Maryland; that on July 


UNITED STATES OF AMERICA. 


25, 1928, Curry-Stout Motor Company, Inc., a corporation 
doing business in the City of Baltimore, State of Maryland, 
sold to one Louis Malinow, residing at Xo. 1|257 North 
Broadway, Baltimore, Maryland, an automobilej described 
as a Keo Coupe, Model C2C, Manufacturer’s Serial Xo. 
C-6622, Motor Xo. CA 3046, pursuant to a writteii contract, 
commonly referred to as a conditional sales contract; that 
by said contract said Malinow agreed to pay the sum of One 
Thousand, One Hundred, Eighty Dollars ($1,180.00) for 
said automobile; that Seven Hundred Dollars ($*j00.00) was 
allowed to said purchaser on said purchasie price for 
28 an automobile traded in, and he executed and de¬ 
livered to said Curry-Stout Motor Company, his 
promissory note for the balance amounting to One Thou¬ 
sand, One Hundred Eighty Dollars ($1,180.00|), payable 
in eleven monthly installments of $98.33 each and one 
monthly installment of $98.37; that on July 25,j 1928 said 
Curry-Stout Motor Company sold, assigned, and trans¬ 
ferred unto the petitioner, all of its rights in and to said 
contract and said note; that by virtue of said assignment, 
legal title in and to said automobile and said note are now 
held by your petitioner, who is the sole and absolute owner 
thereof; that said contract, note, and assignment are as 
follows: 

Conditional Sales Contract. 


(Original.) 


Agreement made this 25th dav of Julv, 1928 bv and be- 
tween Currv Stout Motor Co. Inc. Baltimore Md. herein- 

• i 

after called “Seller,” who does hereby agree tb sell, and 
Louis Malinow, 1257 X". Broadway Baltimore, Md. lierein- 
after called the “Purchaser,” who does hereby agree to 
purchase the New Used Motor Vehicle described below, de¬ 
livery and acceptance of which Purchaser hereby acknowl¬ 
edges upon the terms and conditions mentioned herein. 

Make: Beo; Now or Used: New; Type of Body: Coupe; 
Model: C2C: Manufacturer’s Serial Xo.: C-6622; Motor 
Xo.: CA 3046; No. Cylinders: 6; Year Model: j 1929; List 
Price F. O. B. Factory:-; Cash Selling Price, Includ¬ 

ing Extras: $1,760.00; Time selling price: |($1,880.00) 
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Eighteen hundred eii>litv 00 100 Dollars. Pavable: Cash 

on or before delivery $—; Trade in $700.00. Balance of 

$1,180.00 in 11 monthly instalments of $98.33 each, one 

monthly instalment of $98.37, payable on the 25th day of 

each month hereafter, with interest after maturity at the 

highest lawful rate, which intalments are evidenced by a 

promissory note, made by Purchaser to the order of Seller, 

bearing eve- date herewith and maturing- on the due dates 

of said respective instalments, given not as payment, but as 

evidence of the amounts to become due hereunder. 

29 Title to said Motor Vehicle shall remain in Seller 

until all amounts due hereunder are fully paid in 

cash, and when said Seller shall give to Purchaser a bill of 

sale or other evidence of satisfaction of this contract upon 

request. The sale, discount, negotiation or assignment of 

this contract or said note, or the renewal or extension of the 

payments thereof shall not operate to pass title to the car 

from Seller to Purchaser, all of which Seller mav do with- 

* 

out notice to Purchaser. 

Said Motor Vehicle shall not be used for taxicab pur¬ 
poses or for hire unless authorized in this contract. Pur¬ 
chase!* shall not mortgage, assign, encumber or dispose of 
said Motor Vehicle oi* this contract or anv interest therein 

or remove said Motor Vehicle from the countv or citv 

• • 

where it is now located. Purchaser shall keep said Motor 
Vehicle insured against fire and theft for whom it mav con- 
corn for not less than the total of above instalments until 
all amounts due hereunder are paid, and shall conform with 
all laws and ordinances governing said Motor Vehicle, and 
warrants that said Motor Vehicle shall not be used for 
transporting or holding intoxicating liquor contrary to any 
law. 


If Purchaser should fail to pay said note or violate any 
of the terms of this contract or commit anv act of bank- 
ruptcv or if any execution, attachment, or other writ should 
be levied on any of Purchaser's property, the holder of said 
note may declare it due and payable and the Seller and/or 
his representative may take possession of said Motor Vehicle 
and all equipment, wherever it may be found, and enter 
any premises therefor without notice or demand to Pur¬ 
chaser and without legal process, and Purchaser waives all 
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claims for damages caused thereby. Said Motor Vehicle 

° _ * 

may be retained by Seller, if Seller is the holder of said 
note, together with any and all amounts paid thtreon, which 
amounts shall he considered as payment for tluf use of said 
Motor Vehicle, and Purchaser shall pay to Selljer any costs 
for necessary repairs to said Motor Vehicle. Said Motor 
Vehicle may be sold at private or public sale without being 
at the place of sale, and with or without nojice to Pur¬ 
chaser, and Seller shall have the right at any public sale to 
purchase said Motor Vehicle the same as any other person, 
and all laws governing such sales are hereby waived bv 
Purchaser. The proceeds of any sale after deducting ex¬ 
penses incurred by the Seller shall be applied toj the amount 
due holder of said note and the surplus, if ally, shall be 
paid to Purchaser; and in case of a deficiency Purchaser 
covenants to pay forthwith the amount thereof to the 
holder of said note and does hereby confess judgment in the 
amount of such deficiency. 

This agreement constitutes the entire contract and no 
waivers or modifications shall be valid unless Written upon 

or attached to this contract, and said Motor Vehicle is ac- 

7 | 

cepted without any express or implied warranties unless 
expressly contained herein. 

The term Seller shall include persons or parties to whom 
this contract may be assigned: and all rights aijid remedies 
hereunder are cumulative and not alternative. 

This agreement shall apply to, inure to| the benefit 
30 of and bind the heirs, executors, administrators, suc¬ 
cessors and assigns of the Purchaser and poller. 

In witness whereof, the parties hereto havle set their 
hands and affixed their seals to this agreement and to a 
duplicate thereof, one of which was delivered to Pur¬ 
chaser. 

D. THE CURRY-STOUT MOTOR CO., 
INC., | [l. s.] 

Bv CHAS. W. CURRY, Pres\ 

P. LOUIS MALIXOW. j [l. s.] 

I 

Witnesses: 

G. E. RAUH. 
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(Reverse Side.) 

Assignment and Dealers’ Recommendation. 


For value received, the undersigned does hereby sell, 
assign and transfer to the Automobile Brokerage Corpo¬ 
ration, a Delaware corporation, his, its or their rights in 
and to the contract on reverse side hereof and the motor 
vehicle referred to therein and authorizes said Corpora¬ 
tion to collect the amounts due thereunder and give receipt 
and acquittance therefor. 

And for the purpose of inducing said Corporation to 
discount or purchase the note referred to in said contract 
and accept this assignment, the undersigned warrants that 
the motor vehicle is new and unused (unless otherwise ex¬ 


pressly set forth in said contract) and that the down pay¬ 
ment was made by Purchaser to undersigned as stated in 
the contract in cash and not its equivalent, except as other¬ 
wise provided in said contract, and that no part thereof was 
loaned to the purchaser by the undersigned. Undersigned 
warrants that title to said motor vehicle is free and clear of 


all liens and encumbrances and that undersigned has the 
right and power to assign such title by this assignment. 
Undersigned represents Purchaser to be of good reputa¬ 
tion and to the best of undersigned’s knowledge, informa¬ 
tion and belief Purchaser is financially able to pay said 
note, and will not use or permit said Motor Vehicle to be 
used to hold, carry or transport intoxicating liquors in vio¬ 
lation of law. Undersigned guarantees the payment of 
said note. The Automobile Brokerage Corporation is 
hereby authorized to correct patent errors in the condi¬ 
tional sales contract and other papers executed, endorsed 
or assigned by the undersigned. 

In witness whereof, said undersigned has hereunto sub¬ 
scribed his, its or their name, this 25th day of July, 1928. 
(Signed) D. THE CURRY-STOUT MOTOR 

CO., INC., [l. s.] 

By CHAS. W. CURRY, Pres. 


Purchaser’s Statement. 

(Please answer all questions and fill in all blanks.) 
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To the “Seller” named in the within contract: 

City:-; State:- J 


Date: 


—. f92-. 


For the purpose of securing* credit from you on m\r (our) 
purchase of One Motor Vehicle, and in order that y<j>u may 
sell to or discount with the Automobile Brokerage Corpora¬ 
tion my (our) note given in connection with such pur¬ 
chase, 1 (we) make the following representations: I 

l 

Individual —; Partnership —; Corporation -j-. 

(Check proper square.) 

How long have lived at address given on reversb side? 

4 vrs. ! 

If less than one year, give previous address. —|—. 

Business address: 1257 Broadway. 

Occupation: Painter. Employed by Father. Hoiv long? 

5 vrs. 

* • . I 

If in business for self, in what business engaged? j Paint- 
ing and Paperhanger. IIow long? 5 vrs. 

Married: Single. Age*. 21. White or Colored: White. 

Monthlv Income: 200.00 to 250.00. 

Savings Account with National Bank of Baltb. Also 
Farmers & Merchants. 

Checking account with-. ! 

Other References: Eastern Automobile Supplies, Address 
Fayette & Central Ave.: I. Fagirn, Address 1301 Xoi Broad¬ 
way; Pratt Coal Co., Mr. Levein, Address Pratt & Calhoun 
Sts. j 

I (we) own the following described Real Estate. ! 

(Description and Location:) -; (Assessed [Value:) 

$——; (Present Value:) $-; (Mortgages:) $-k 

I (we) hereby certify that I (we) will make the payments 
on said purchase promptly as they become due, irrespective 
of any imperfections in the Motor Vehicle or ank breach 
of alleged representations. No warranties have been 
made in reference to said property by Seller to me (us) 
unless written on the Conditional Sales Contract.! I (we) 
hereby authorize you and/or the Automobile Brokerage 
Corporation to correct patent errors in the Conditional 
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Sales Contract and oilier papers executed by me (us) in 
connection with the purchase of said Motor Vehicle. 

Statement of items covering my (our) obligations given 
for Motor Vehicle shown on reverse side. 

Cash Payment: $--: List price of car: $-; Less 

Trade in: $-: Balance payable in equal monthly pay¬ 
ments ot' $-: Freight and Extras: $-. 

32 Extra Equipment—itemize: -; Approved 

Lock—(name): -: Cash selling price (total of 

above): $-; Car isjto be used for (Business or Pleasure) 

and is to be garaged in a Garage (Public or Private) 

located at -; A. B. C. Charge, Interest and Insurance: 

$-; Total Cost to Purchaser on time: $-. 

(Signed) ; P. LOUIS MALIXOW. 

(Note.) 

Schedule of Pavments: -. 

$1,180.00. July 25th, 1928. 

For value received the undersigned promises to pay to 
the order of the Curry-Stout Motor Company, Incorpo¬ 
rated, eleven hundred and eighty and no/100 dollars at the 
time or times stated in the schedule of payments hereon, at 
the office of the Automobile Brokerage Corporation, 129 
East Redwood Street, Baltimore, Md., with interest on 
a h in ;a men. after its maL.rilv at the highest lawful 


•i : • r* m 


diia 


rale. 

If any instalment of this note is not paid at the time and 
place specified hereiiq the entire amount unpaid shall be¬ 
come due and payable forthwith at the election of the holder 
of the note. 

The undersigned herein* authorizes irrevocablv anv at- 
torney-at-law to appear in any court of record in the United 
States and waive the issue and service of process and con¬ 
fess a judgment against the undersigned in favor of the 
holder hereof, for such amount as may appear to be unpaid 
hereon after maturity, together with cost and 10 per cent 
of the amount due hereon as attornev’s fees, and to release 
all errors and waive all right of appeal. 

The undersigned herein* waives all benefit of valuation, 
appraisement and exemption laws. 
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This note is for deferred instalments under a conditional 
sales contract for a Motor Vehicle. 

P. LOUIS MALINOW. [seal.] 

By-. 

33 (Reverse Side of Note.) 

We, and each and all of the undersigned endorsers, au¬ 
thorize the maker hereof, without notice to us, to obtain 
an extension or extensions in time for the payment of this 
note or any part thereof; and we do hereby waive present¬ 
ment for payment, demand, protest and notice cff protest 
and non-payment; and we, severally, agree that in case of 
non-payment of principal or interest when due, tp pay the 
same; and suit mav be brought bv the holder of this note 
against any one or all of us, at the option of sa^d holder, 
whether suit has been commenced against the maker or not, 
and that in any such suit, the maker may be joined with 
one or more or all of us, at the option of the holder. We 
severally authorize any attorney-at-law to appear in any 
court and confess judgment against each of us severally in 
favor of the holder hereof, for such amount as mlav be un- 
paid hereon after maturity, together with costs And attor¬ 
neys’ fees of 10% of the amount due hereon. 

D. THE CURRY-STOUT MOTOR CO., 
INC., ! 

?>v CHAS. W. CURRY, Pres. | 

That on October 19, 1928, said automobile w|as seized 
in the District of Columbia while in the possession of 
Samuel Watchinskv, and Yetta Watchinsky, for alleged 
violation of the National Prohibition Act; that before said 
seizure default had been made on the part of the purchaser 
of said automoblie in the performance of his contract, and 
by reason thereof his default had been declared a^ of Octo¬ 
ber 28,1928; that no payments were made on account of said 
automobile since September 25, 1928, the only payments 
made thereon having been $98.37 on August 25,! 1928 and 
$98.33 on September 25, 1928; that the balance due on said 
automobile pursuant to said contract is Nine Hundred, 
Eighty-three Dollars and Thirty Cents ($983.30)1 

I 

I 
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The petitioner to maintain the issues on its part joined, 
offered as a witness, Louis Allen Bennett, who testified in 
substance as follows: That he is the Manager of Automobile 
Brokerage Corporation, organized under the laws of 
34 the State of Delaware, and has been so engaged since 
September, 1024: that said corporation maintains its 
office at 129 East Redwood Street, Baltimore, Maryland; 
that he is familiar with the purchase by said corporation of 
the contract covering the automobile involved in said inter- 
veiling petition; that said contract was purchased from 
Curry-Stout Motor Company upon application from that 
company on July 25, 1:1)28: that on May 4, 1925 said Auto¬ 
mobile Brokerage Corporation purchased a contract from 
the United Auto Sales Company covering a car sold to 
Louis Malinow by that-icompany; that at that time an inves¬ 
tigation was made of Malinow\s credit and his responsi¬ 
bility to pay the balance due on the purchase of said car; 
that Malinow paid the installments on said car as they ma¬ 
tured and about July 21, 1928 paid the balance amounting 
to Five Hundred Dollars ($500.00) in cash; that when said 
application came from Curry-Stout Motor Company about 
a week after said payment, asking whether we would accept 
a deal on Louis Malinow, we said we most assuredly would; 
that our dealings with him had been satisfactory; that in 
the prior contract Malinow never defaulted, and made his 
payments as they came due. 

On cross-examination witness testified that his company 
had had dealings with some of the other members of Mali¬ 


now’s familv, but he could not remember whether thev were 
with David Malinow, father of Louis Malinow; that he left 
the matter of talking to persons about Louis Malinow before 
taking the contract to the Credit Department; that it was 
part of the duties of the one who made the investigation to 
inquire paricularly with reference to his occupation; that he 
does not remember the man who made the investigation in 
this case; that he does not know whether Louis Malinow had 


been convicted of a number of offenses in the City of Balti¬ 
more from December 19, 1924 until September 26, 
35 1928: that he did not make an investigation to de- 

termine whether or not, from the Police Department 
records, there had been a conviction; that he is familiar 
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i 

I 

i 

i 

with the conditional bill of sale on this |car to Louis 
Malinow. Thereupon the witness was ask<jd whether he 
knew, through his connection with the Automobile Broker¬ 
age Corporation, whether said corporation jwas protected 
against seizure, whether County or Federal; by reason of 
the confiscation coverage policy with the U.j S. Fidelity & 
Guaranty Company, to which the petitioner objected on the 
ground that it was not responsive to direct examination, 
was immaterial, and called for the contents ojf a written in¬ 
strument. Said objection was overruled, tq which ruling 
petitioner's exception was duly noted and entered on the 
minutes of the Court. Witness replied that he knew there 
was such a policy. Witness further stated! that he knew 
inquiry was made as to Malinow's occupatjon before the 
brokerage corporation purchased the first contract; that he 
could not sav whether that was done in connection with 
the Curry-Stout contract; that he could not give the names 
of the persons of whom inquiry was made as to Malinow ? s 
character or occupation; that we are handling seven or 
eight hundred cases and I do not remember; that refer¬ 
ences were given when Malinow purchase^ the first car 
which was a Jordan and they were investigated in witness’ 
office; that he does not have the Jordan contract; that the 
references were on the reverse side of thatj contract, and 
when the contract was paid it was returned to Louis Mali¬ 
now; that no additional investigation was made on the sale 
of the Reo Car; that it would be impossible to give the 
names of persons interviewed in connection wjith the Jordan 
contract; that no copies of that contract are kept among the 
records of the company as when a contract is baid off it goes 
back to the purchaser of the automobile; that he has 
36 no connection with the company known as the U. S. 
Fidelity & Guaranty Company of Baltimore. 

On re-direct examination witness stated thfit it was about 

sixtv da vs after the investigation of Malinciw on the first 
. * ^ 

contract, that is the Jordan contract, that it was paid 
off; that when the Jordan was sold Malino^’s occupation 
was given as painter and paper-hanger; thajt witness does 
not know whether Malinow was a paintejr and paper- 
hanger; that we tried to find out from his references. 
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On re-cross examination witness stated that he per¬ 
sonally did not make the inquiries but lie is the man who 
passes on the contracts eventually. 


Thereupon to further maintain the issues on its part 
joined the petitioner leaded as a witness, Charles W. Curry, 
who testified in substance as follows: That he is Presi¬ 
dent of Curry-Stout Motor Company, which company does 
business in the City of Baltimore, and is engaged in the sale 
of Keo Automobiles; that his company sold to one Louis 
Malinow, the Reo Automobile involved in this case; that at 
the time of said sale witness did not know said Malinow 


was engaged in a business in violation of the National Pro¬ 


hibition Act or anv other unlawful business. 


On cross-examination witness stated that at the time 


the Reo was sold the papers were sold to the Automobile 
Brokerage Corporation; that the customary down payment 
is 40%, and the car traded in was taken as part of the down 
payment; that he does not remember whether Malinow gave 
certain references onlthe back of the conditional bill of sale; 
that the responsibility for investigating the character, 
financial responsibility and occupation of the purchaser of 
the car would lie between the dealer and the finance com¬ 


pany, the dealers being endorsers and the finance company 
buyers of the paper; that he could not remember this indi¬ 
vidual transaction; that we have about eight hun- 


37 dred accounts in a year. Witness was thereupon 
asked if, in this case, the car was confiscated by the 
United States, that the Curry-Stout Motor Company would 
not lose? Petitioner objected to said question on the 
ground that it was immaterial and incompetent. Said ob¬ 
jection was overruled, to which ruling of the Court, peti¬ 
tioner duly noted an exception and said exception was duly 
entered upon the minutes of the Court. Witness replied 
undoubtedly Curry-Stout Motor Company was protected; 
that he did not make a statement to Charles Trump that his 
company could afford to take a chance because the broker¬ 
age corporation would buy the paper; that he could not tell 
who investigated to ascertain the occupation of Louis Mali¬ 
now, and has no papers or memorandum that would indicate 
it; that as far as he recalled, they called up the Automobile 
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Brokerage Corporation and found that said company had 
financed Malinow in some other financial matter, and he had 
paid his bill, and we would naturally think that wab the best 
reference lie could give; that he would not be positive, but 
was sure that whether Malinow was engaged in a legitimate 
business was investigated; that he can't remember who in¬ 
vestigated; that when called on by Mr. Trump lie ^jvas asked 
something about that and does not remember whether the 

® I 

paper was put through bank or whether through the Hooper 
Company; that what we probably did was to referjthe ques¬ 
tion as to this gentleman's standing to the other companies 
and find out if he had bought cars before from sonieone, and 
been financed bv anv other finance company, and!if he had 
been satisfactory, we probably would not bother with look¬ 
ing up his occupation; that he would be called to answer the 
same questions, as to whether he paid his bills, |md about 
his ability at the time to make good on the purchase; that 
witness would not get a report as to Malinow’s occu- 
38 pation: that he does not know whether Louis Malinow 
is the son of David Malinow. 

I 

“The Court: And then as I understand you, yjour inves¬ 
tigation went solely to the question of his financial respon¬ 
sibility and not as to his character? 

The Witness: Well, in so far as Ins character might 
affect his ability to pay, his moral risk. 

The Court: That is on the question of the moral risk? 

The Witness: Yes.” 


Petitioner then rested with the understanding that it 
should have the right to produce further testimony as to 
the investigation made concerning Louis Malincfw. 

Thereupon to maintain the issues on its pjjrt joined, 
the defendant offered as a witness Charles Trump, who tes¬ 
tified in substance as follows: That he is a prohibition in¬ 
vestigator in the Seventh District which includes Maryland, 
District of Columbia, and Delaware; that in connection with 
the case of the United States versus Watchmskv, he made 
an investigation as to the occupation of Louis Malinow; that 
he talked to a good many different people: that he talked to 
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Mr. Bennett on four different occasions; that on the first 
occasions he asked for the original sales contract, and was 
informed bv Mr. Bennett that it had been sent to the attor- 
neys in Washington; that he was shown said contract upon 
request made upon said attorneys, and obtained the per¬ 
sonal references given on the reverse side thereof; that he 
then went back to Mr. Bennett and was informed that he, 
Bennett, had made an investigation and had some notes 
which he would look up and show to him; that he went back 
later and Mr. Bennett stated that he had not made any in¬ 
vestigation on this particular purchase, but he had made 
an investigation on the purchase of another car he 
39 had financed for Louis Malinow which was a Jordan 
car; that the balance on that car was paid out, and 
the notes could not be found; that he requested a sample 
copy of the contract between the A. B. C. Corporation and 
the L\ S. Fidelity & Guaranty Company, known as the con¬ 
fiscation coverage policy; that the original was with Mr. 
Bennett: that Mr. Curry said no investigation was made as 
to the personal status of Louis Malinow at the time of the 
purchase by him of the car in question. Witness further 
stated that he investigated the address given bv Malinow 
on his application, but does not remember the street ad¬ 
dress; that he investigated the Washington address given 
by Malinow on Seventh Street, Northwest; that he also 
talked to the cashier of the Curry-Stout Motor Company. 

On cross-examination witness stated that Mr. Bennett 
never refused to show him any copies of any papers he had 
except the confiscation coverage policy, and with this excep¬ 
tion, no one connected with the intervening petitioner re¬ 
fused to give him copies of any paper that he asked for; that 
he got a copy of the confiscation coverage policy on one of 
his visits to Mr. Bennett's office; that he ascertained there 


was such a paper from Mr. Curry; that Mr. Curry stated to 
witness he believed the A. B. C. Corporation was made safe 
by reason of a certain coverage of insurance carried with the 
IT. S. F. & G. on this particular case where there was seizure 
by the Federal officers; that Mr. Bennett told witness the 
corporation had financed another car for Louis Malinow; 


that the payments had been made and the deal was closed 
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up, and the car was paid for, and that he ha$ no doubt 
about his paying for the car. When asked whether Mr. 
Bennett told him the reason the Curry-Stout paber was ac¬ 
cepted on this Reo was because Malinow had proved satis¬ 


factory on the other transaction, witness replied, “He 
40 may have said that he had been satisfactory on the 
Jordan, on the other car. He told me tjhat he had 
known of Malinow, and that he did at the timejof the Reo 
car sale.” 

Q. But, he produced the records from the Company? A. 
1 do not know whether he got them—he got some of the 
books and brought them from the back room. 

Q. Did he not tell von that that was the reasotn whv thev 
had not made any special investigation in the Reo Automo¬ 
bile sale,that thevknew Malinowhad bought another car and 
that they had reason to believe that the purchase was satis¬ 
factory on that other car ? A. I think he did {hat on my 
return—he mav have done that on mv return, ori the fourth 
visit. He also said that he had sold other members of the 
familv cars and thev considered that as security, that thev 
had had sales jointly with the father and the mother, that 
thev were carrving them also. I think that is right. 

• • O j C? 

Q. And had not worried in securing the payments. A. 
In securing the payments? 

Q. Yes. A. He did not complain of it. 

Q. And did he give you the impression that; they were 
wortliv? A. Yes. 

Witness further stated, in answer to a question pro¬ 
pounded by the Court, that he found the business of Louis 
Malinow was liquor. 

On re-direct examination witness stated aftej’ he ascer¬ 
tained what Malinow’s occupation was he told Al|r. Bennett, 
and Mr. Bennett got somebody to furnish a report on 
Malinow and his familv; that Mr. Bennett would not sav 
whether Malinow was a painter, a broker, a lawyer, or what, 
and seemed to rely upon the financial abilitly of ithe man to 
pay. 


41 Thereupon further to maintain the iss 

part joined, the defendant offered as 


ues on its 
a witness 
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Isadore Reigin, who -test died in substance as follows; that 
lie lives in Baltimore; Maryland; that he conducts a confec- 
tionerv business at 1301 North Broadwav; that Mr. Charles 
Trump called at his store and inquired of him with refer¬ 
ence to one Louis Malinow; that he also had a call from a 
gentleman who wanted to know if he knew Louis Malinow, 
who asked him something about his credit, if his credit was 
anv good. I do remember that I told him that so far as I 
knew, to my personal knowledge, his credit was all right. 
This conversation, occurred at a time when Malinow pur¬ 
chased the Reo car, but witness could not tell when it was; 
that he presumes the man was a salesman but does not 
know; that there was no question asked about Malinow’s 
occupation by that gentleman; that the Malinow’s have been 
living in the same section as witness for three and one-half 
years; that he knows their general reputation in tlie com¬ 
munity in which they reside, and their business is liquor. 

On cross-examination witness stated he was acquainted 
with Louis Malinow \s reputation at the time the automobile 
salesman came to see him: that while he knows Malinow 


was buying and selling liquor, he, witness, never bought 
anv from him, never saw Malinow bnving and selling it; 
that he gets his knowledge from what evervbodv savs, and 
because of the newspaper reports; that he never talked to 
persons who bought liquor from Malinow; that lie is not ac¬ 
quainted with any one who ever bought liquor from Mali¬ 
now: that he never saw liquor in the Malinow home; that he 
never saw Malinow vfitli liquor in his car, loading liquor in 
the car; that the salesman told him the company was sell¬ 
ing Malinow a Reo car; that he, witness, knew at 
42 that time Malinow was engaged in the liquor busi¬ 
ness but did not tell the salesman because he was not 


asked: the salesman only asked me whether Mr. Malinow’s 
bills were paid promptly; that the only person witness 
talked to about Louis Malinow being engaged in the liquor 
business was Mr. Charles Trump, who wanted to see about 
selling Louis Malinow a car, and wanted to know about his 
reputation in the community. Mr. Trump did not tell wit¬ 
ness lie was representing the United States; that he told 
Mr. Trump there was a report of the conviction of Malinow 


in tlie newspapers 


for violation of the Prohibition Act; that 


he, witness, had read such report in the newspapers. Peti- 
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tioncr then moved to strike out the testimony olf said wit- 
ness with respect to the business of Louis Maliipw on the 
ground that it was based upon hearsay and was incompetent 
to bind the intervening petitioner. In ruling jupon said 
motion the Court stated said evidence might go ini and if not 
connected up, it would be stricken. 

On further cross-examination witness stated that lie lived 
about a mile and a half away from the place of business of 
the Curry-Stout Motor Company. 

i 

Thereupon further to maintain the issues o;n its part 
joined, tI k* defendant offered as a witness Samjnel Rosen¬ 
thal who testified in substance as follows: That I ho resides 
in Baltimore and conducts a tire and auto accessories busi¬ 
ness under the trade name of Eastern Baltimore Tire Com¬ 
pany; that he has been in such business for three and one- 
half years; that Louis Malinow came to his place of busi¬ 
ness at times: that no representative of Curry-Sfout Motor 
Company, or Automobile Brokerage Corporation came to 
him inquiring about Louis Malinow; that Mr. Trump did 
call upon him; that lie knows what Louis Malinow's business 
is; that he, witness, had not talked to any people 
43 who knew Louis Malinow in the community where 
said Malinow resided: that Louis Malinow’s reputa¬ 
tion among people known to the witness was bootlegger. 

On cross-examination said witness testified th|it lie knew 
Louis Malinow was a bootlegger because the entire family, 
from reading the Baltimore City newspapers, jhaue been 
convicted on bootlegging charges in Court. 

Q. Was Louis Malinow convicted? A. Not Louis Mali¬ 
now. 

Q. Well, when was he convicted ! A. He wasn]t convicted 
at all, that I know of. 

Q. He has never been convicted, so far as you know ? A. 

No. * | 

Q. You don't know anything about him, aboutj what busi- 

* t * v 
ness he is engaged in? A. No. 

Q. You never read anything about a conviction of Louis ? 
A. No, not about Louis. 

0. Whv did von sav then a moment ago that llie was en- 

V « • • 

gaged in the bootlegging business, so far as voulknow? A. 


AUTOMOBILE BROKE::.'.-CORPORATION vs. 

That Louis was engaged in the bootlegging business? 

O C7 CO O 

Q. Yes. A. Not that- 

(). In vour replv ai moment ago you did not mean to sav 
that Louis Malinow was a bootlegger? A. Well, from what 
1 umbo-stand they are all in the business, they are all en¬ 
gaged. tiie entire family—1 do not know any other business 
they are engaged in. 

Witness further stated that his place of business is seven¬ 
teen or eighteen squares away from 1257 North Broadway, 
the place where Louis Malinow lived: that witness does not 
live near 1257 North Broadway. Asked to give the persons 
he knew who were acquainted with Louis Malinow, 
44 witness state; 1 there are a lot of people, my em¬ 
ployees. William Everett. 

Q. Did any of youri employees ever buy liquor from Louis 
Maiinow? A. If they did 1 did not know it. 

Q. Did vou? A. 1 don’t drink. 

Q. Do vou know anvbodv who ever did? A. Well, it 
would not be fair to answer that question. I do not think 
that 1 should have to tell that. 

Q. Not if you don't want to. no. 

The < ’ourt : I)<> you insist on the question being answered? 

Mr. Denit: Not if it will embarrass the witness. 


By M r. Denit: 

o. Did you ever, prior to the middle of July, 1928, read 
anything in tin* newspapers about Louis Malinow being 
convicted of violating the prohibition act"? A. No. 

O. Prior to the middle of July, 1928, did you ever—did 
anvbodv ever tell vou that Louis Malinow was engaged in 
violating that law? A. No. 

V 

Witness was asked whether lie ever complained to the 
police and asked them to slop the Malinow’s from dealing 
in liqour to which question the defendant objected. Said 
objection was sustained, and the petitioner noted an excep¬ 
tion. which exception was duly entered on the minutes of the 
Court. 

Witness further stated that Mr. Trump was the only per¬ 
son who ever talked tq him with reference to what business 
Louis Malinow was engaged in. 
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Thereupon further to maintain the issues on its part 
joined, the defendant offered as a witness Michaol A. Mop- 
pinger, who testified in substance as follows: That he 
45 is Chief Investigator, Maryland State Police, and is 
acquainted with the records of one Louis Malinow. 
Witness thereupon produced certain records which lie re¬ 
ferred to as the black list. 

On cross-examination by the petitioner witnjoss stated 
that said list was kent under his jurisdiction, anil made up 
by several persons from arrest slips and reports deceived in 
the police office: that such reports are made up by various 
persons in the office and checked for accuracy of|their con¬ 
tents; that he had with him the original records fi*om which 
the list was made: that the originals were not made by him 
and were taken from the files. 

On further direct examination witness statedj the orig¬ 
inals were kept under his jurisdiction and he wjis respon¬ 
sible for them. j 

Q. Do vou have anv charge against Mr. Malinow for the 
violation of the national prohibition act ? A. Yes, they do. 

Q. Will you give me that particular reference there? 

Mr. Denit: Are vou asking him about the cai d that he 
gave you? 

The Court: That is the original record? 

Mr. Hart: The original record, which he says he has 
here. 

Mr. Denit: Pertaining to a violation of the prohibition 
laws. 


Bv Mr. Hart: 

Q. I will ask you what it is, so there won't be any doubt 
about it. Did you say there was? A. Yes. j 

Q. And that charge is what? A. Pie was charged under 
date of March 15, 1926, with exceeding the speejd law, 60 
miles an hour, and that violation was- j 

46 The Court: Does that relate to the prohibition act? 

The Witness: Sixty miles an hour. At tljie time he 
was proceeding when I- 


40 


AUTOMOBILE BROKEKAUE CORPORATION VS. 


Mr. Denit: That simply refers to the record of violations 
of ilie traffic regulatibns. That does not show violation of 
the national prohibition act. 


Bv Mr. Hart: 


Q. Do yon know whether or not he was convicted of vio¬ 
lating the prohibition ad A. 1 hat 1 do not know. 


Mr. Denit: 
The (Mart: 


Then 1 object and move to strike it ont. 
The objection is sustained. 


Q. Do you know whether or not there is, or did you have 
any records of an investigation as to the prohibition ques¬ 
tion ! A. Xo, 1 should have a record, I know there is a rec¬ 
ord. but l guess in this case—it is not in here. 

Witness further stated that from contacts with the rec¬ 
ord lie knew Louis Malinow: that he knew others who knew 
the reputation of Louis Malinow, and he had a reputation 
of being a bootlegger. 

On cross-examination witness stated that he had charge 
of all investigations and all the records connected with his 

•l 

department: that he got his information that Malinow was 
a bootlegger from the newspapers, by the man who inves¬ 
tigated it. and from various discussions around the office; 
that the men who made the investigation were Mr. Joachim 
and Mr. Arms: that ; Arms was not present, but Joachim 
was: that these men told him a special investigation was 
made to see if Malinow was operating a car without a 
license. 


Thereupon further to maintain the issues on its part 
joined, the defendant! offered as a witness Frank Joachim, 
who testified in substance as follows: That he is an 
47 investigator connected with the Maryland State 
Police Force*, that he knew Louis Malinow and made 
an order for Malinow ? s arrest on a charge of reckless driv¬ 
ing: that in the first part of December, 1928 he had a con¬ 
versation with members of the Malinow family, while Louis 
Malinow was present: that he told them we had gotten on to 
their racket, and that there business was known to the pub¬ 


lic: that he had not had any conversation with Louis 
Malinow prior to July 1928 and the conversation that he re- 
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ferred to occurred in December; that he knew people living 

in the community around Louis Malinow’s homej and Louis 

Malinow ? s reputation was bootlegger. 

On cross-examination witness stated that he never bought 

anv wlnskev from Louis Malinow. 

• • 


Q. Can you tell me the names of persons wjio did buy 
some? A. Yes, I could tell you quite a few. 

Q. All right. A. I could take up an hour telljng you the 
names of persons who bought it from them. 

Q. All right, take up an hour and tell us. It would 
be incriminating others. 

Q. It would incriminate others? A. And I do not want 
to involve others. 

Q. That is the reason why you do not want to| answer the 
questions? A. Xo. 


Witness further stated that his investigation of Louis 
Malinow has extended over a number of years!, and when 
asked why, if he knew Malinow was engaged in ijootlegging, 
he had not arrested him, the defendant objected. Said ob¬ 
jection was sustained, to which ruling of the Coijirt the peti¬ 
tioner excepted, and said exception was duly nbted on the 
minutes of the Court. 

48 Witness further stated that prior to the middle of 
Julv, 1928 he never talked to anvbodv with reference 
to what business Louis Malinow was engaged in. 


Thereupon further to maintain the issues on its part 
joined, the defendant offered as a witness Samuel 
Rcsencoff, who testified in substance as follows: that his 
place of business is at 1801 Seventh Street, I Northwest, 
Washington, D. C.: that he does not know Loujs Malinow, 
and the latter never resided with him on Seventh Street 
within the last two or three vears. 


This was substantially all of the testimony t|aken on be- 
half of the defendant. Thereupon the defendant rested. 

Thereupon pursuant to reservation made at it he close of 
the testimony of the witness, Curry, petitioner ire-called as 
a witness Louis Allen Bennett, who testified i|n substance 
as follows: That since the first hearing in tbjis cause he 
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had made an investigation among the different credit men 
in his organization to ascertain who made the investigation 
of Louis Malinow; that notwithstanding said inquiry he 
had been unable to ascertain who made the investigation; 
that he had located the accounting card covering the Jordan 
automobile sold to Louis Malinow; that the Jordan was the 
car paid off first: that,this card is kept at his office, and the 
entry that appears on the card is “7/20/28,” with the word 
“Out” on the right hand side, followed by “572.88” and 
means the account has been paid out in full. Said card was 
offered and received in; evidence, and in addition to the item 
mentioned set forth the sale of a 1926 Jordan Sedan, Serial 
Xo. 64788, Motor Xo. 9K4968 to Louis Malinow for $924.96, 
pavable in monthlv installments of $52.08. 

On cross-examination witness stated there had to be an 
investigation made for the Malinow transaction to be 
49 passed, and the \ character has to be thoroughly in¬ 
vestigated. 

Q. I take it, then, if you had found out that the Malinows 
were engaged in unlawful transportation and sale of liquor 
vou would not have sold it? A. Absolutelv not. 

Q. You did not do it yourself this time? A. Xo. 


On re-direct examination witness stated that he did not 

know anything about unlawful use of this automobile by 

Samuel Watchinskv, or Yetta Watchinskv, or either of 

them: that he did not know these people, and never had 

heard of them: that his company had no dealings with them, 

and he did not know that the automobile involved here was 

intended to be used bv Louis Malinow or anvbodv else for 

• • • 

the unlawful transportation of liquor. 

On re-cross examination witness stated he did not know 
whether the Malinow’s took the car in question out of the 
jurisdiction of Maryland: that there is a provision in the 
contract that thev shall not take it outside of the State 
without permission of Automobile Brokerage Corporation, 
and witness had no record of Malinow’s ever taking it out. 
Witness was then asked whether he had the original insur¬ 
ance coverage on this automobile and the same when pro¬ 
duced was offered in evidence by the defendant to which 
petitioner objected on the ground that it was incompetent, 
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irrelevant and immaterial. Said objection wad overruled 
and the petitioner noted an exception, which exception was 
duly entered on the minutes of the Court. 

On re-direct examination, witness stated the jpaper pro¬ 
duced was part of the general bond or insurahce policy; 
that the part produced was called the conversion coverage 
and included larceny and embezzlement. j Said part 
50 of said policy was thereupon received in evidence, 
and it was dated at Baltimore, Maryland 1 , February 
4, 1925, signed bv the United States Fidelity & Guaranty 
Company, and the provisions thereof so far as ipaterial are 
as follows: 


('on fiscal ion Coverage. 

j 

(This endorsement to be used only in connection with the 

embezzlement coverage.) 

Endorsement to be Attached to and Made ja Part of 
Schedule Bond Xo. 884-23, Executed in Favor pf Automo- 
bile Brokerage Corporation. 

i 

It is understood that each motor vehicle described in 
any certificate of acceptance issued hereundejr has been 
placed in the possession of the indentieal persojn named in 
said certificate as the purchaser of such motor vehicle, and 
that such possession is under a contract of conditional sale, 
a lease or a chattel mortgage, giving the obliged title to or 
a lien upon such motor vehicle, a copy of which j conditional 
sale contract, lease or chattel mortgage (as the case may 
be) shall be furnished to the Company by tliej obligee on 
demand. 

Now, therefore, in consideration of an additional pre¬ 
mium per motor vehicle, the United States ^fidelity and 
Guaranty Company, hereinafter called the Company, sub¬ 
ject to all the terms and conditions stated in thisj Obligation, 
agrees to indemnify the obligee against all direcjt pecuniary 
loss which the obligee may sustain caused by jconfiscation 
by Federal, State, County or City authorities of said motor 
vehicle by reason of the violation (otherwise than by the 
obligee or with the permission of the obligee,)! of the pro¬ 
visions of anv Federal, State Countv or Citv la\i’ relating to 
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the transportation of intoxicating liquors or other articles 
subject to restricted sale. 

Subject to the following conditions: 

1. The liability hereunder shall in no case exceed the 
actual cash ealue of said motor vehicle at the time of such 
confiscation, nor two thirds (2/3) of the purchase price 
thereof, nor the amount of the total unpaid installments of 
the purchase price thereof payable by the purchaser, exclu¬ 
sive of anv interest thereon, less in each instance the 
amount realized by the obligee from the proceeds of the 
sale of said motor vehicle under the judgment or order of 
confiscation: and the liability of the Company hereunder 
shall be fully satisfied and discharged by the return of said 
motor vehicle to, or its recovery bv, the obligee. 


51 2. The obligee shall, upon becoming aware of any 

seizure of said : motor vehicle or of anv violation of 

* 

such law by the purchaser or by any person in charge of 
said motor vehicle, forthwith give written notice to the Com¬ 
pany, either by registered mail or by telegram addressed to 
the Company at its office in the City of Baltimore, State of 
Maryland, and shall within ten (10) days after giving such 
notice deliver to the Company at its said office, a sworn 
statement setting forth the unpaid installments of the pur¬ 
chase price of said motor vehicle, the due dates thereof, the 
last known address of the purchaser, the physical condition 
and actual cash value of said motor vehicle at said time, 
together with all information in the possession of the 
obligee relating* to such seizure or violation of law. 


The plaintiff thereupon rested. 

The foregoing is the substance of all the testimony. 

\ K • 

The petitioner then moved to strike out the testimony 
of the witnesses, Joachim, Rosenthal, Rosencoff, Fried- 
ling, Moppinger. and Feigin dealing with the reputation of 
Louis Malinow on the ground that such testimony on the 
part of said several witnesses was insufficient to show Louis 
Malinow’s reputation, whether at the time of the sale to him 
of said automobile, or at the time of the purchase of said 
conditional sale contract by the petitioner. Said motion was 
taken under advisement as well as the whole case, and later, 
to wit on the 11th day of May, A. D. 1929, said motion was 
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overruled, to which ruling of Hie Court petitioner noted 
an exception and said exception was duly entered on the 
minutes of the Court. j 

Each and all of the exceptions so stated in the! foregoing 
Bill of Exceptions were duly noted by the Court at the 
time the same were severally taken and said exceptions are 
signed as the several exceptions taken at the trial of the 
above cause this 8th day of August, A. D. 1929J nunc pro 
tunc. 

GUS A. SCljlULDT. 

Service of copv acknowledged 28th of May, 19*i9. 

DAVID A. HAPRT, 

Asst. U. j S. Aity. 

52 | Endorsed:] Copy. Xo. 316,643. United States, 
Plaintiff, vs. Samuel Watchinskv and Yetita Watch- 

insky, Defendants. Bill of exceptions submittep May 28, 
1929. Aug. 8, 1929, Bill of exceptions settlejd, signed, 
sealed & filed. Brandenburg & Brandenburg, j Attorneys 

~ . . ° i 

and Counselors at Law, Fendall Building, 344j D Street 
X. W., Washington, D. C. 5/28/29. Schuldt, P i J. 

53 In the Police Court of the District of Colujnbia. 

No. 316,645. 


United States, Plaintiff, 
vs. 

Samuel Watchinsky and Yetta Watchinsky, 

Assignment of Errors. 

Conies now the Automobile Brokerage Corporation, inter¬ 
vening petitioner herein, and assigns the following errors 
as having been made bv the Court: i 

1. In refusing to strike out the testimonv of the witnesses 

" • i 

Moppinger, Jocliim and Rosenthal, as to the refutation of 
Louis Malinow. 

2. Tn refusing to strike out the testimonv of the witness 
Samuel Rosencoff. 

3. In admitting, over objection of the petitioner, testi¬ 
mony that petitioner carried confiscation insurance protect¬ 
ing it against confiscation of the automobile in (Question. 
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4. In admitting, over the objection of the petitioner, testi¬ 
mony that Curry-Si out Motor Company was protected by 
confiscation insurance against the confiscation of said auto¬ 
mobile. 

o. In admitting*, over objection of the petitioner, evidence 
as to the provisions of said confiscation policy. 

6. In refusing to exclude the testimonv offered bv the 
defendant as to the reputation of Louis Malinow’s 
family. 

7>4 7. In holdiing that petitioner was bound to make 

an investigation as to the character and personal 
occupation of Louis Malinow. 

5. In admitting, over objection of the petitioner, evidence 
that petitioner had not caused an investigation to be made 
of the Court records to ascertain whether Louis Malinow 
had ever been convicted of an offense under the Proliibtion 
Act. 

9. In finding that the reputation of Louis Malinow in re¬ 
spect to violations of the National Prohibition Law was such 
that both the Curry-Stout Motor Company and the peti¬ 
tioner herein, should, could and would have known the car 
was probably to be used for the transportation of intoxicat¬ 
ing liquor. 

10. In finding that petitioner failed to show good cause 
for the return of said automobile, or, in the alternative, for 
tin* establishment of its lien upon said automobile. 

11. hi finding Putt there was any evidence as to the un¬ 
lawful use of said automobile by Louis Malinow, the pur¬ 
chaser thereof, or any other persons having derived a right 
to said automobile from the intervening petitioner or Curry- 
Stout Motor Company, or either of them. 

I*_!. In determining that Title 11, Section 26 of the National 
Prohibit ion Law required the petitioner, as the lienor, to 
investigate the Court records and/or persons living in the 
vicinity of Louis .Malinow’s residence, to ascertain whether 
he was believed to be engaged in anv business in violation 
of said law. 

1*». In finding that there was any evidence to connect said 

Louis Malinow. the! purchaser of said automobile, with the 

unlawful use thereof bv the defendants Samuel Watch in skv 

• * 

and Yetta Watchinskv. 
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14. in failing to find and determine that the 1 en of the 
petitioner should be recognized and given effect as 
7)5 being bona fide and as having been created without 
the lienor having anv notice that the carrvihg vehicle 
was being used or was to be used for illegal transportation 
of liquor, pursuant to Title II, Section 20 of the) National 
Prohibition Law. | 

BRANDENBURG & BRANDENBURG, 

Attorneys for Intervening Petitioner. 

56 [Endorsed:] Copy. —316,643. United States, 
Plaintiff, vs. Samuel* Watchinsky and Yet pa Watch- 
insky, Defendants. Assignment of Errors. Filed May 28, 
1929. F. A. Sebring, Clerk Police Court, 1). C. 


0 / 


Recognizance. 


In the Police Court of the District of Columbu 

Dav of May, A. 1). 1929. 


, the 31st 


On Writ of Error to the Court of Appeals of tl]ie District 

of Columbia. 


The United States 
vs. 

Samuel Watchinsky. 


In re Automobile Brokerage Corporation for [Return of 

Automobile. ! 


The Petitioner and the United States Fidelity & Guar¬ 
anty Co., surety, acknowledge themselves to bp indebted 
to the United States in the sum of One Ilundrjed dollars, 
lawful money of the United States, to be levied o|f their and 
each of their goods and chattels, land and tenenients, upon 
condition, nevertheless, that whereas the said j defendant 
was on the 27 day of October 1928, convicted in[the Police 
Court of the District of Columbia of violation jof the Na¬ 
tional Prohibition Act and the Petitioner has t}led a peti¬ 
tion under Sec. 26 of the National Prohibition Act as Lienor 
for the return of Automobile ordered forfeited by the Police 
Court of the District of Columbia, and it was thereupon ad- 
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judged by said Court that said defendant pay a fine of 
Three Hundred Dollars, and, in default to be committed to 
the Washington Asylum and Jail for the term of Ninety 
days; and whereas the said defendant has taken exceptions 
to the rulings of the Court upon matters of law in said trial 
and having given notice in open court of his intention to 
apply for a writ of error to a justice of the Court of Appeals 
of tlie District of Columbia: Now, therefore, if said de¬ 
fendant shall, in the event of a denial of his application for 
said writ of error, within five days next after the expiration 
of ten days from the date hereof, appear in the Police Court 
and abide by and perform its judgments in the premises, 
and in the event of the granting of such writ of error he 
shall appear in the Court of Appeals of the District of Co¬ 
lumbia and prosecute said writ of error and abide by and 
perform its judgments in the premises, then this recogni¬ 
zance to be void and of no force. 


(Signed) 


(Signed) 


AUTOMOBILE BROKERAGE 
CORF., 

By LOUIS A. BENNETT, 

Attorney-in-fact [seal.] 
UNITED STATES FIDELITY & 
GUARANTY CO., 

By GEO. HAMILTON SCIUWERIN, 

1 Attorney-in-fact. 


May 31st, A. D. 1929. 

I certify that the above recognizance was acknowledged 
in open Court the 31st day of May, A. D. 1929, and that the 
sufficiency of said surety was approved by the Judges of 
said Police Court. 

Witness inv hand and the seal of said Court. 

F. A. SEBRING, 

Clerk Police Court, District of Columbia . 


58 [Endorsed:] Copy. No. 310,643. Police Court, 
District of Columbia. Recognizance on IVrit of 
Error to the Court of Appeals, D. C. The United States vs. 
Samuel TTatchinsky. In re Automobile Brokerage Corpo¬ 
ration for return of Automobile. $100.00. United States 
Fidelity & Guaranty Co., Surety. Taken the 31st day of 
May, 1929. F. A. Sebring, Clerk Police Court, D. C. 


UNITED STATES OF AMERICA. 


49 


59 In the Police Court of the District of Columbia. 

No. 316,643. 

United States 

vs. | 

Samuel Watchinsky. 

In re Automobile Brokerage Corporation for Return of 

Automobile. 

i 

Know all Men by these Presents, That, whereas the un¬ 
dersigned Automobile Brokerage Corporation lias prose¬ 
cuted an appeal to the Court of Appeals of the district of 
Columbia to reverse the judgment—decree—rendered by 
the Police Court of the District of Columbia in |he above- 
entitled cause or proceeding, pending therein, and—are— 
required to give an undertaking, under seal, conditioned as 
required by law, in the maximum amount of One 'Thousand 
dollars, fixed by the Court: And whereas the condition of 
this undertaking is that the said Automobile l^rokerage 
Corporation shall prosecute said appeal to effect and an¬ 
swer all—damages and—costs if they shall fail! to make 
good their plea. 

M T e, the undersigned, Automobile Bokerage Corporation, 
as principal, and United States Fidelity & Guaranty Co., as 
surety, appearing and submitting to the jurisdiction of the 

Court, lierebv undertake for ourselves and each <if us, our 

/ | / 

and each of our heirs, executors, administrator^, succes¬ 
sors, and assigns to abide by and perform the judgment— 
decree—of the Court in the premises, and do further agree 
that, upon default by the said principal in any of Ijhe condi¬ 
tions hereof, the damages, not exceeding the sum ^foresaid, 
may be ascertained in such manner as the Cojurt shall 
direct; that the Court may give judgment hereon! in favor 
of any person thereby aggrieved against us for the dam¬ 
ages suffered or sustained by such aggrieved party, and 
that such judgment may be rendered in said cause or pro- 
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feeding against all or any of ns whose names are hereto 
signed. 

(Signed) AUTOMOBILE BROKERAGE 

CORP., 

By LOLIS A. BEXXETT, 

Attorney - in-fact [ seal. ] 
(Signed) EXITED STATES FIDELITY & 

OFARAXTY CO., 

Bv GEO. 1IAMILTOX SCIIWERIN, 

Attorney-in-fact. 

Signed, sealed, and delivered in the presence of— 

F. A. SEBRIXG. 

Dated this 31st dav of Mav, 1029. 

GUS A. SCHELDT, 
Preshlin(j 'lustier Police Ct ., 
By F. A. SEBRIXG, 

, Clerk . 

HO [Endorsed :] Copy. Xo. 316,043. Police Court, Dis¬ 
trict of Columbia. Fnited States vs. Samuel Watch- 
insky: In re Automobile Brokerage Corporation petition 
for return of automobile. Endertaking on appeal to Court 
of Appeals. 

61 Tn the Police Court of the District of Columbia 

Xo. 316,643. 

Exited States, Plaintiff, 
vs. 

Samuel Watciiixsky and Yetta Watciiixsky, Defendants. 

The Clerk of said Court will include in the record for the 
Court of Appeals the following: 

1. Information vs. Defendants Samuel Watchinsky and 
Yetta Watchinskv. 

2. Rejjort of Seizure of automobile. 

3. Memorandum of conviction of defendant, Samuel 
Watchinsky, and nolle prosequi as to Yetta Watcliinksy. 

4. Intervening petition of Automobile Brokerage Corpo¬ 
ration. 

5. Answer to petition. 

6. Memorandum order denying petition. 
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7. Motion for new trial. 

i 

8. Memorandum motion for new trial overruled. 

9. Final order of contiscaion of automobile. 

Bond. | 

10. Bill of Exceptions. j 

11. Assignment of Errors. 

12. This designation. | 

(Signed) BRANDENBURG & BRANDEN¬ 
BURG, 


Attorneys for Intervening Petitioner. 

G2 [Endorsed:] Copy. #316,643. Unitcjd States, 
Plaintiff, vs. Samuel Watchinsky, Yetta Wjatchinsky, 
Defendants. Designation of Record. Filed Sepjt. 4, 192*9. 
F. A. Seining, Clerk of Police Court, D. C. 


63 United States of America, s.s ; i 

7 

The President of the United States to the Honorable Gus A. 
Schuldt, Judge of the Police Court of the District of 
Columbia, Greeting: 


Because in the record and proceedings, as also jin the ren¬ 
dition of the judgment of a plea which is in the ^aid Police 
Court, before you, between United States of! America, 
Plaintiff, and Samuel Watchinsky and Yetta Yfatchinsky, 
Defendants, and Automobile Brokerage Corporation, a Cor¬ 
poration, Intervenor, Information Xo. 316,643, ja manifest 
error hath happened, to the great damage of the |said Inter¬ 
venor, as by its complaint appears. "We being willing that 
error, if anv hath been, should be dulv correctejd, and full 
and speedy justice done to the parties aforesaidj in this be¬ 
half, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, vein send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Co¬ 
lumbia, together with this writ, so that you have Jhe same in 
the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals 1 may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs ofi the United 
States should be done. I 
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'Witness the Honorable George E. Martin, Chief Justice 

of the said Court of Appeals, the 3rd day of September, in 

the year of our Lord one thousand nine hundred and 
* 

twentv-nine. 

♦ 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
' of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court 

of Appeals of the District of Columbia. 

64 [Endorsed:] Filed Sept. 3, 1929. F. A. Sebring, 
Clerk Police Court, D. C. 

65 In the Police Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 47 inclusive, to be true copies of orig¬ 
inals in cause No. 316,643 wherein the United States is 
plaintiff and Samuel Watchinsky, Yetta Watchinsky, de¬ 
fendant-, as the same remain upon the files and records of 
said Court. 

Tn testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 10 day of Sept. A. D. 1929. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court , Dist. of Columbia. 

Endorsed on cover: Tn error to the Police Court. No. 
5046. Automobile Brokerage Corporation, a corporation, 
intervenor, plaintiff in error, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Sep. 10,1929. 
Henry W. Hodges, clerk. 
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Stipulation to Correct Record 


Iii the Court of Appeals of the District of Columbia, 

April Term, 1929. 


No. 5046. 


Automobile Brokerage Corporation, a Corporation, 
Intervener, Plaintiff in Error, 


vs. 


United States of America, Defendant in (Error. 

It is hereby stipulated and agreed by and betjveen coun¬ 
sel for the plaintiff in error and the defendant in! error that 
in order to correct a clerical error therein, the recjord in this 
cause be modified by striking out ‘‘May 4, 1925” on page 
30, line 12, and inserting in lieu thereof, “Mav 4 , 192S.” 

E. C. BRANDENBURG, 
LOUIS M. DEXTj, 
Attorneys for Plaintiff in Error. 
LEO A. ROVER, j 
United States Attorney , D\. C., 

By DAVID A. HART, 

Asst. U. S. Atpij.y 

Attorneys for Defend ant ip, Error. 

[Endorsed:] No. 5046. Automobile Brokerage Corpn., 
plaintiff in error, vs. United States of America,! defendant 
in error. Stipulation to correct record. Court pf Appeals, 
District of Columbia. Filed Jan. 2, 1930. jHenry AV. 
Hodges, Clerk. 
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IN THE 


Court of Appeals, district of Columbia 

April Term, 1929. J 


No. 5046. 


Automobile Brokerage Corporation, A Corporation, 
Intervener, Plaintiff in Error . 

vs . 

United States of America, Defendant in Erfor. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF FACTS. 

This is a writ of error issued to the Police Court of 
the District of Columbia to review a judgment ojf that 
Court denying an intervening petition of the plaintiff 
in error for the establishment of a lien upon hie 
return of an automobile seized for alleged use in un¬ 
lawful liquor traffic. 

On December 6, 1928, plaintiff in error filed an in¬ 
tervening petition in the case of United States vs. 
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Samuel Wat chin sky and Yetta Watchinsky, then pend¬ 
ing in the Police Court, claiming that as the owner 
and holder of a conditional sale contract under which 
the same was purchased, it was entitled to a lien upon 
or the return of an automobile seized in the possession 
of said defendants, who were charged with transport¬ 
ing and possessing intoxicating liquor in violation of 
the National Prohibition Law. (R. 2-4.) By this pe¬ 
tition, the plaintiff in error represented that the auto¬ 
mobile, a Reo coupe, was sold by Curry-Stout Motor 
Company to one Louis Malinow on July 25, 1928, for 
Eighteen hundred and eighty Dollars ($1,880.00); that 
Malinow was allowed Seven hundred Dollars ($700.00) 
for an automobile traded in, and promised to pay the 
balance of the purchase money in twelve (12) monthly 
installments, which were secured on the car by a con¬ 
ditional sale contract; that this contract was sold and 
assigned to the petitioner on July 25, 1928; that Mali¬ 
now defaulted in his payments and his default had been 
declared; that the unpaid balance on the contract was 
Nine hundred eighty-three Dollars and Thirty Cents 
($9S3.30). Petitioner further averred that it had no 
knowledge, direct l,v or indirectlv, that said automobile 
was intended to be used in violation of the law, nor 
that it was being used by the defendants, or any other 
persons in violation of the National Prohibition Act, 
or for any other unlawful purpose; that because of the 
purchaser’s default, it was entitled, under the terms 
of said contract, to possession of said property; that 
it was unlikely said automobile would be sold for a 
sum sufficient to pay the balance due, together with 
accumulated storage charges, and that the ends of jus¬ 
tice would be best served by withdrawing the same 
from sale and returning it to petitioner upon payment 


of the storage and other charges accrued thereon, 
which petitioner tendered itself ready and willing to 
pay. (H. 8-11.) A copy of said contract, and an! item¬ 
ized statement showing payments on account,! were 
annexed to and made part of said petition. (K. ljl-18.) 

An answer was tiled on behalf of the United States 
admitting all of the allegations of the petition except¬ 
ing those relating to petitioner’s lack of knowledge re¬ 
specting the unlawful use of the automobile, ajid its 
right to recover the same, which were denied. (IR. 18- 
19.) _ _ j 

Upon the issue thus raised the cause was heard by 
Judge Schuldt. On May 11, 1929, the Court entered 
an order denying the prayers of the petition, tojwhich 
petitioner noted an exception. (R. 5.) Petitioner 
moved to set aside this order. This motion wa^ over¬ 
ruled, and thereupon judgment was entered denying 
petitioner any relief and forfeiting said autojnobile 
to the United States, to which an exception was duly 
noted, petitioner giving notice of its intention to apply 
to this Court for a writ of error to review saic} judg¬ 
ment. (R. 5, *21.) j 

Plaintiff in error claims that this judgment was 
based upon a misinterpretation of Section 2(j, Tlitle II, 
of the National Prohibition Act. The existence of 
its lien was admitted. There was no suggestion that 
it participated in any violation of the law. The evi¬ 
dence showed that its lien was created bon|x fide, 
without notice that the automobile was intended to 
be used or was being used unlawfully by thje pur¬ 
chaser or anyone in privity with him. Therefore, it 
was entitled to the protection afforded by the Act. 

Various exceptions were taken by the plaintiff in 
error to rulings of the Court upon the admission and 
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rejection of evidence. These are hereinafter consid¬ 
ered in detail, and extended reference to them at this 
time is not required. 

ERRORS RELIED UPON. 

The assignment of errors (K. 45) presents the fol¬ 
lowing propositions: 

1 . The lien of plaintiff in error was bona tide, and 
was created without the lienor having any notice that 
the carrying vehicle was being used or was to be used 
for illegal transportation of liquor. 

2. This lien could not be defeated by the fact that 
the lienor made no investigation of court records to 
ascertain whether the purchaser had been convicted 
of bootlegging. 

3. Evidence that the purchaser of the automobile 
had a reputation for being a bootlegger was not ad¬ 
missible against the seller, or the linanee company, 
when neither had notice of it. 

4. Evidence that the plaintiff in error was protected 
bv insurance against confiscation of the automobile 
was incompetent und immaterial, and its admission 
constituted prejudicial error. 

5. No privity was established between the plaintiff* 
in error and the wrongdoer, and hence no basis existed 
for forfeiting the property of the former while in the 
latter’s possession. 

BRIEF OF ARGUMENT. 

Lien of Plaintiff in Error Bona Fide. 

The lien asserted by plaintiff in error was created 
by the conditional sale contract between Curry-Stout 
Motor Company and Louis Malinow. It was admitted 
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that this contract was duly sold and transferred to 
the plaintiff, so that legal title to the automobjle was 
vested in it to secure payment of the deferrejd pur¬ 
chase price. (R. 9, 18-19, 22-24.) This eontrajct was 
in the form generally used, and contained, in addition 
to the usual provisions as to reservation of title, etc., 
an express warranty on the part of the purchaser 
“that said motor vehicle shall not be used for trans¬ 
porting or holding intoxicating liquor contrary!to the 
law.” (K. 12.) 

Louis Allen Bennett, Manager of the Brockerage 
Corporation stated that the contract was purchased 
from Curry-Stout Motor Company upon application 
of that company on July 25, 1928; that previously, 
to-wit, on May 4, 1928, his corporation had purchased 
a contract from United Auto Sales Company cohering 
a Jordan automobile sold to Louis Malinow bv that 
company, and at that time an investigation was! made 
of Malinow’s credit and his responsibility to piy the 
balance due; that Malinow paid the installments on 
that car as they matured, and about July 21,j 1928, 
paid the balance thereon amounting to Five hujndred 
dollars ($500.00); when the application came from 
Curry-Stout Motor Company, Inc., about a weekj after 
said payment, asking whether we would accept a deal 
on Louis Malinow, we said we most assuredly 4’ould, 
that our dealings with him had been satisfactory'; that 
in the prior contract Malinow never defaulted, and 
made his payments as they came due. (R. 30.) | The 
accounting card covering the transaction with the 
United Auto Sales Company was offered in evidence, 
and showed that the balance due had been paid on 
July 20, 1928. (R. 42.) This witness further testified 
that inquiry was made of the persons given as refer- 



ence on the reverse side of the Jordan contract as to 
Malinow *s occupation and character before his com¬ 
pany purchased that contract, but he could not give 
the names of such persons since “we are handling 
seven or eight hundred cases and 1 do not remember;” 
that tliev were iinvestigated in his office; that the 
Jordan contract was returned to Malinow when it was 
paid off (K. 81); that no copies of that contract were 
kept among his records, as when a contract is paid 
off it goes back to the purchaser; that no additional 
investigation was made on the sale of the Reo car (R. 
81); that when Malinow was investigated in connec¬ 
tion with the Jordan sale his occupation was given as 
painter and paperhanger (R. 81) ; that he did not know 
anything about the unlawful use of the automobile bv 
Samuel Watchinsky and Yetta Watchinsky, or either 
of them; that he did not know these people and never 
had heard of them; that his company had no dealings 
with them and lie did not know that the automobile 
involved here was intended to be used bv Louis Malinow 
or anyone else for the unlawful transportation of 
liquor (R. 42); that Malinow’s character had to be 
thoroughly investigated, and if witness had found out 
he was engaged in the unlawful transportation and 
sale of liquor his company would not have purchased 
the contract. (R. 42.) 

(diaries \Y. Curry, testifying on behalf of the peti¬ 
tioner, stated that he was President of Curry-Stout 
Motor Company,! Inc., which company does business 
in Baltimore, Maryland, and is engaged in the sale of 
Reo automobiles; that his company sold the automo¬ 
bile involved in this case to Louis Malinow, and at the 
time of said sale he did not know said Malinow was 
engaged in business in violation of the National Pro- 
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hibition Act, or any other unlawful business. (R. 32.) 
On cross-examination, this witness stated that ho could 
not remember this individual transaction, as “wje have 
about eight hundred accounts in a year” (R. 32^; that 
when this sale was made they called up the Automo¬ 
bile Brokerage Corporation and found that said com¬ 
pany had financed Malinow on some other mattler and 
he had paid his bill, “and we would naturally think 
that was the best reference he could give.” (R. 32, 

•VI \ 

f)' - ). ) 

I 

This testimony was not contradicted. Was ijt suffi¬ 
cient to entitle plaintiff in error to the relief prayed? 
We contend that it was, and in support of our position 
rely upon the express language of Section 26, Tjitle II, 
of the National Prohibition Act. j 

The pertinent and applicable provisions of th|at sec¬ 
tion are as follows: j 

i 

“Whenever intoxicating liquors transported or 
possessed illegally shall be seized by an officer he 
shall take possession of the vehicle and t(fam or 
automobile, * * and shall arrest any person 

in charge thereof. Such officer shall at on(*e pro¬ 
ceed against the person arrested under tile pro¬ 
visions of this title in any court having Compe¬ 
tent jurisdiction; * * * The court upon con¬ 

viction of the person so arrested shall orcter the 
liquor destroyed, and unless good cause jto the 
contrarv is shown bv the owner, shall ordeit a sale 
by public auction of the property seized, and the 
officer making the sale, after deducting the ex¬ 
penses of keeping the property, the fee for the 
seizure, and the cost of the sale, shall pay ajl liens, 
according to their priorities, which are established, 
bv intervention or otherwise at said hearing or 
in other proceeding brought for said purpose, as 
being bona fide and as having been created with - 
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out the lienor having any notice that the carrying 
vehicle icas being used or teas to he used for il¬ 
legal transportation of liquor , and shall pay the 
balance of the proceeds into the Treasury of the 
I'nited States as miscellaneous receipts/’ 


The existence and bona tides of the lien having been 
admitted, the only remaining question was whether it 
had been created without the lienor having any notice 
that the automobile was being used, or was to be used, 
for illegal transportation of liquor. Both the Presi¬ 
dent of the Motor Company and the Manager of the 
Brokerage Corporation testified that they had no such 
notice. In fact, the Manager of the Brokerage Corpo¬ 
ration stated that if he had ascertained Malinow was 
engaged in the unlawful transportation and sale of 
liquor, his company would not have purchased the con¬ 
tract. Ris company had previously investigated Mali¬ 
now. In prior dealings, he had been found satisfac¬ 
tory. Re had expressly warranted that the automobile 
would not be used in the unlawful transportation of 
liquor. 

Four davs before making the Reo contract Malinow 

• c 


paid to the plaintiff in error the balance due on an¬ 
other contract. He expressly warranted that the Reo, 
a coupe, ‘/shall not be used for transporting or hold¬ 
ing intoxicating liquor contrary to any law.” (R. 12.) 
In view of their ,past experience with him, their in¬ 
vestigation of him just three months before, and the 
size and character of the automobile itself, we submit 
that there was nothing to put the company on notice 
that he intended to use the vehicle unlawfully. On 
the contrary, these facts should and can, properly, jus¬ 
tify none but the opposite conclusion, that is, no un¬ 
lawful use was intended. 


Notwithstanding this evidence of previous investi¬ 
gation, satisfactory prior dealings, and express war¬ 
ranty against unlawful use, the trial judge concluded 
that plaintiff in error ‘‘failed to show good cause” for 
the return of the automobile. Such a determination 
is contrary to the plain and explicit language of the 
Act. It is likewise wholly at variance with the rule 
laid down by this Court that the forfeiture provisions 
of Section 26 of the Prohibition Act, being] penal, 
should be strictly construed to protect the rights of 
innocent persons. U. S. vs. One Cadillac Town Car 
Automobile, 57 App. D. C. 183. j 

In the language of this Court in Byroad vs 1 , U. S., 
number 4973, decided November 4, 1929 (not |yet re¬ 
ported) : 


“The conduct of the lienor was prudent aijid care¬ 
ful and its bona fide lien should not be defeated 
because of the fact that notwithstanding ds dili¬ 
gent investigation it failed to discover certain re¬ 
mote circumstances which the government] claims 
should have excited its suspicions. Nor can it be 
said that the conduct of the vendor or tli£ lienor 
showed ‘neglect, indifference, consent or Acquies¬ 
cence manifested in advance, or condonation, or 
ratification afterwards, or other fault or inequi¬ 
table conduct,’ in the transaction. United States 
v. Kane, 273, Fed. 275. Rather it is apparent, that 
the automobile was sold and the lieu wap taken 
in good faith, after the exercise of at leapt ordi¬ 
nary diligence in investigating the character of 
tlie vendee, with a view to preventing the use of 
the automobile in unlawful liquor traffic.” j 


FAILURE TO INVESTIGATE COURT REQORDS. 

It was contended by the Government in th|e court 
below and doubtless will be in this court that because 


10 


the plaintiff in error failed to examine the court rec¬ 
ords, there was no proper investigation as to whether 
Malinow was engaged in illegal liquor traffic. Appar¬ 
ently the court below was influenced bv this contention. 

* * 

Vet, it is significant that there is no evidence what¬ 
ever that anv information would have been disclosed 
* 

by such an investigation. The Government produced 
a prohibition inspector and two Maryland State police 
as witnesses. The court records in the District ot 
Columbia and the State of Maryland were available 
to them. They were likewise open to the District At¬ 
torney. 'File prohibition inspector made an investiga¬ 
tion ax to Malinow's occupation in connection with this 
case. (R. 33.) Xo record of any charge against Mali- 
now for illegal transportation of liquor, much less a 
conviction, was offered in evidence. Hence, it must be 
assumed there were no such records. It would, there¬ 
fore, have been idle to examine them, even assuming 
that such a duty rested upon either the Motor Com¬ 
pany or the Brokerage Corporation. To require them 
to investigate such records would be to extend the pro¬ 
visions of the law. This Court has declared that should 
not be done. V. S. vs. One Cadillac Town Car Auto¬ 
mobile, supra. That no such duty rested upon the 
plaintiff in error \yas expressly determined by the Cir¬ 
cuit Court of Appeals, Fourth Circuit in Shelliday vs. 
U. S., *25 Fed. (2nd) 372. The facts in that case are 
almost identical with those in the case at bar. Shelli¬ 


day was arrested while transporting liquor in an auto¬ 
mobile. The car was seized. He subsequently pleaded 
guilty to a charge of violating the Prohibition Act and 
a libel was filed for the forfeiture of the automobile. 
An intervening petition was filed by the Charleston 
Buick Company and General Motors Acceptance Cor- 


poration claiming a lien thereon. The automobile was 
sold by the Charleston Buick Company to Mrs. (Shelli- 
day on January 4th. She gave certain purchase money 
notes secured bv lien on the automobile. The notes 
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were endorsed to the General Motors Acceptance Cor¬ 
poration. The first note was paid, and before any 
others became due the automobile was seized. The 
manager of tlie Buick Company testified that when he 
made the trade, he had no knowledge that the c^r was 
to be used for illegal transportation of liquor ^nd no 
reason to suspect that it would be so used; that! when 
Mrs. Shelliday purchased the first car from lpm he 
made investigation as to her financial standing and 
found it good; that she met satisfactorily the obliga¬ 
tion which she assumed with regard to that caij; that 
he had not deemed it necessary to make further inves¬ 
tigation when she made the purchase in January; that 
he had no knowledge of her having been convicted of 
violating the liquor laws. He admitted, however, that 
he did not examine the court records or make inquiry 
as to whether she was engaged in the liquor business 
before selling her the car; and for this reason, the 
trial court denied the pctiton of the Buick Company 
and the Acceptance Corporation holding “that there 
was insufficient investigation as to the character of the 
purchaser of the car prior to and at the time of the 
sale.” The Circuit Court of Appeals reversed this 
judgment, and in their opinion said (p. 374): 


“The statute under which the forfeitur 


e was 


declared protects liens according to their priori¬ 
ties, where it is shown that thev are established 
as bona fide liens and as having been created ‘ with¬ 
out the lienor having any notice that the carrying 
vehicle was being used or was to be used for 'illegal 
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transportation of liquor.’ U. S. C. A. tit. 27, sec. 
40. And there can be no question that the burden 
of proof rests upon an intervening lienor to es¬ 
tablish that the lien claimed is bona tide, and also 
that it was created without notice that the vehicle 
was being used, or was to be used, in violation of 
the statute. See United States v. Masters (I). C.) 
264 F. 250. In tins case, however, the evidence 
elearJv establishes the bona tides of the lien, and 
it also establishes that, at the time of its creation, 
the lienor had no notice that the automboile was 
to be used in the transportation of liquor. Under 
such circumstances, the lienor was entitled to have 
its lien protected. Oakland Motor Car Co. v. 
United States (C. C. A. 9th) 295 F. 626; Jackson 
v. United States (C. C. A. 9th) 295 F. 620; United 
States v. Sylvester (D. C.) 273 F. 253. 

“The learned trial judge seems to have based 
his decision upon the fact that the purchaser of 
the automobile had been engaged in violating the 
liquor law, and that there were court records show¬ 
ing her conviction in a number of cases; but, as¬ 
suming, without deciding, that knowledge of these 
facts would have been sufficient to put the seller 
upon inquiry and to have rendered it chargeable 
with knowledge of what an inquiry would have 
disclosed, there is no evidence that the seller had 
knowledge of them, and there is positive testi- 
monv that it did not have such knowledge. We 
do not think that the seller of an automobile is 
chargeable ’with knowledge of the fact that the 
purchaser has been guilty of violating the Prohi¬ 
bition Act merely because there is a court record 
to that effect. 


“Of course, if the seller has knowledge of facts 
which ought to put him on inquiry as to the pur¬ 
pose for which the automobile is to be used, he 
cannot willfully shut his eyes to such facts and 
claim to be a bona fide lienholder without notice 
under the statute. United States v. Kane (D. C.) 
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273 F. 275. In this case, however, the^'e is noth¬ 
ing upon which to base a conclusion tliaf the seller 
had knowledge of any such facts. The! forfeiture 
of the interest of the lienor must be! reversed, 
therefore, unless we are prepared to hold that the 
failure of the seller to investigate the!court rec¬ 
ords or to make inquiry as to the character of the 
purchaser was equivalent to notice on his part that 
the automobile was to be used for the illegal trans¬ 
portation of liquor. It is manifestly not the equiv¬ 
alent of such notice; and to so hold would be to 
broaden the terms of a penal statute, | which, of 
course, is to be strictly construed. United States v. 
One Cadillac Town Car Automobile, i supra, 57 
App. D. C. 183, 18 F. (2d) 1005.” j 

i 

Under the evidence, and upon the authority of the 
case cited, we respectfully submit that the ljien estab¬ 
lished by the plaintiff in error was clearly Entitled to 
protection. It could not be defeated by failjure to in¬ 
vestigate the court records, or even failure to make 
inquire as to the character of the purchase}*. 

| 

REPUTATION EVIDENCE IMPROPERLY 

ADMITTED. 

I 

On behalf of the Government there was jno direct 
evidence that Louis Malinow was engaged in the un¬ 
lawful sale or transportation of liquor. Five [witnesses 
were called, apparently to prove that he was a boot¬ 
legger. One of these, a prohibition inspector, stated 
that he made an investigation as to Malinow is occupa¬ 
tion in connection with this case (R. 33), ahd found 
that his business was liquor. (R. 35.) The source of 
his information was not disclosed, nor did h^ indicate 
how long Malinow had been engaged in tjie liquor 
business. No record of a charge of any kind , much 
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less a conviction, of bootlegging, anywhere, was offered 
in evidence. If there had been any such records they 
were available to this witness. Failure to produce 
them makes it apparent that there were none. Hence, 
Ids testimony must have been based entirely upon 
hearsav. 

The other witnesses test if'ving as to Malinow’s oc- 
cupation said that his reputation was “bootlegger.” 
Isadore Feigin, jone of the witnesses so testifying, 
stated on cross-examination that he never bought any 
liquor from Malinow, never saw him buy and sell it, 
never talked to persons who had bought liquor from 
him, is not acquainted with any otic who ever bought 
liquor from Malinow, never saw liquor in Malinow’s 
home, never saw Malinow with liquor in his car, and 
never saw Malinow loading liquor. (R. 36.) Samuel 
Rosenthal, who likewise testified as to Malinow’s rep¬ 
utation, declared on cross-examination that he did not 
know anvthing about Louis Malinow or the business 
he was engaged in (R. 37); that he got his information 
from the newspapers in Baltimore City, but he had not 
read anything in such newspapers of Louis Malinow’s 
having been convicted of bootlegging (R. 37) ; that 
prior to the middle of July, 1928, when the automobile 
in question was sold, no one ever told him that Louis 
Malinow was engaged in violation of the prohibition 
law. (R. 38.) Michael Moppinger and Frank Joachim 
also testified as to Malinow’s reputation. Mr. Mop¬ 
pinger stated that he was Chief Inspector of the Mary¬ 
land State Police and had custody of the records of 
the police office (R. 39); that from contact with such 
records he knew Louis Malinow, and the latter had 


a reputation of being a bootlegger. (R. 40.) This wit¬ 
ness produced various records from his department, 
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but there was no record of any charge or conviction 
of Louis Malinow for violating the prohibition law, nor 
were there any papers produced tending to shoVr Mali- 
now’s implication in bootlogging. (K. 39.) Onj cross- 
examination he stated that he obtained his inforimation 
about Malinow from the newspapers and men \^ho in¬ 
vestigated him, one of whom was Frank Joachim. (R. 
40.) Mr. Joachim was an inspector connected wfith the 
Maryland State Police. (R. 40.) On cross-examina¬ 
tion he stated that prior to the middle of Juljf, 1928, 
lie had not talked to anvbodv with reference! to the 
business in which Louis Malinow was engaged, (jK. 41.) 

Plaintiff moved to strike out the testimonv! of the 
witnesses Feigin, Rosenthal, Moppinger and Jjoachim 
as to Louis Malinow’s reputation, on the ground that 
such testimony was insufficient to show his reputation 
either at the time of the sale to him, or at the fime of 
the purchase of the contract by the plaintiff j Said 
motion was overruled, and an exception dulv| noted. 
(R. 44.) . ^ # 

No proper determination of this case could Ife made 
on this testimonv. It was not shown that the Motor 

" . i 

Company or the Brokerage Corporation had nptice of 
Malinow’s reputation as a bootlegger. On the con¬ 
trary, prior dealings between him and the plaintiff in 
error had been satisfactory. (R. 30.) This ^fvas the 
reason why the second contract was purchased. (R. 
35.) Moreover, all of these witnesses, with tlnj excep¬ 
tion of Isadore Feigin, testified with respect tjo Mali¬ 
now’s reputation after he had purchased the c^r. The 
prohibition inspector made his investigation aj:ter the 
intervening petition was filed. (R. 33.) Samiiel Ros¬ 
enthal, whose testimony was based upon what he read 
in the newspapers, stated that prior to the middle of 


j 

j 


1G 


July, 1928, lie had not read anything in the newspapers 
about Louis Malinow being convicted of violating the 
prohibition act, and prior to that time no one ever told 
him Malinow wasiengaged in violating that law. (R. 
38.) Moppinger’s testimony was based upon what he 
read in the newspapers, and what he learned from Mr. 
Joachim. (R. 40.) Joachim’s testimony was based 
on a conversation that occurred in the first part of 
December, 1928 (R. 40), five (5) months after the auto¬ 
mobile had been purchased, am ] approximately two (2) 
months after it had been seized. Prior to the middle 


of July, 1928, Joachim never talked to anybody with 
reference to what business Louis Malinow was engaged 
in. (R. 41.) If Malinow’s implication in bootlegging 
became known in December, 1928, and then rested upon 
rumor entirely, it is impossible, by any stretch of the 
imagination, to hold that the plaintiff in error had 
notice of it. Such evidence did not show his reputa¬ 
tion at the time of the sale to him, and it was whollv 

•* 

insufficient tu establish that his reputation as a boot¬ 


legger was so widely known that plaintiff in error was 


chargeable with notice of it. It was accordingly error 

for the court to admit this testimonv and to consider 

% 


it to the prejudice of the lienor. Byroad vs. U. S., 
supra; Shelliday vs. U. S., supra. 


EVIDENCE OF CONFISCATION INSURANCE. 


During the cross-examination of Louis Allen Ben¬ 
nett, counsel for the Government asked whether the 
Automobile Brokerage Corporation was protected 
against seizure of the automobile by reason of a con¬ 


fiscation coverage policy with the U. S. Fidelity & 
Guaranty Company. The plaintiff in error objected 


to this question on the ground that it was not respon- 
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sive to the direct examination, was immaterial, and 
called for the contents of a written instrument. Said 
objection was overruled and an exception duly noted. 
(R. 31.) The witness replied that there wasj such a 
policy. (K. 31.) At the instance of counsel if or the 
Government, said policy was produced by the fitness, 
and was offered in evidence bv the defendant, tl which 
the plaintiff in error objected on the ground j that it 
was incompetent, irrelevant, and immaterial Said 
objection was likewise overruled and an exception duly 
noted. (K. 43.) This paper was part of the general 
bond or insurance policy held by the Brokerage Cor¬ 
poration, and protected it against loss in case tl}e auto¬ 
mobile should be confiscated bv reason of use iii the il- 

j 

legal transportation of intoxicating liquors. (R. 43, 
44.) Plaintiff in error claimed in the court belciw, and 
now contends, that the admission of this evidence was 
prejudicial error. There was no showing on tie part 
of the Government that the plaintiff in errorj relied 
upon the policy, rather than the character and respon¬ 
sibility of the purchaser of the automobile. Thcjre was 
no evidence of neglect, indifference, or conduct amount¬ 
ing to acquiescence in advance. On the contrary the 
undisputed and uncontradicted testimony offered by 
plaintiff in error was that they relied upon theii: prior 
investigation and satisfactory dealings subsequent 
thereto. In the absence of evidence showing indiffer¬ 
ence or neglect, the admission of the insurance I policy 
could serve no useful purpose whatever in determin¬ 
ing whether the plaintiff in error was entitled to re¬ 
lief. Consequently, we submit, the Court erred |in ad¬ 
mitting the policy and considering the fact of insur¬ 
ance as an element in the evidence against the lienor. 


V 









NO PRIVITY BETWEEN LIENOR AND 

WRONGDOER. 


The automobile in question was sold to Louis Mali- 
now. Samuel Watchinskv and Yetta Watchinskv were 
not parties to the contract. They were unknown to 
petitioner, who never had any dealings with them. 
What, if any, relation existed between them and Mali- 
now was not shown. There was positive testimony 
that petitioner did not know anything about their un¬ 
lawful use of the automobile, and this was not contra¬ 
dicted. It also appeared that neither Samuel nor Yet¬ 
ta Watchinskv were flagrant violators. The charges 
against them in the court below were the first ever 
brought. It was because of this that the District At¬ 
torney nolle pressed the charges against Yetta, and 
endorsed on the information against Samuel Watch- 


insky, "Recommend fine of 300 (meaning dollars) or 
90 days, 1st Ct., JP. B. 2nd Ct. D. A. Hart, Asst. Dist. 
Atty. No prior record, in view of which above recom¬ 
mendation is made.” (R. 5.) 

In other words, no connection between the law¬ 
breakers and the plaintiff in error was established. 
This was their first and only offense. Xo conviction 
or charge against Malinow for liquor violations was 
shown, and this was the only violation in connection 
with the automobile in question. Under such circum¬ 
stances, it is impossible to sustain the decision of the 
trial court in denying any relief to the petitioner, and 
our investigation has failed to disclose a single Federal 


case in accord with it. 

The purpose of the law is to punish the wrongdoer, 
not to penalize innocent parties. As stated by Judge 
Thomas in United States vs. Sylvester, 273 Fed. 253, 
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“When a defendant is arrested for transport¬ 
ing intoxicating liquor, and the vehicle is seized, 
what is to he done with it depends upon what in¬ 
terest the defendant has in it. If he had no in¬ 
terest—that is, if he had stolen it, or jiad bor¬ 
rowed it from its real owner, who neither knew 
nor could be presumed to have knowledge of the 
illegal purpose for which it was to be used—mani¬ 
festly the wrongdoer had no interest tq forfeit, 
and it logically follows, under the provisions of 
the act, that the vehicle should be returned to its 
rightful owner, by order of court. Ifj on the 
other hand, the wrongdoer had an interest in the 
vehicle, his interest should be confiscated! and the 
vehicle ordered sold. What, then, is to become of 
the interest of the mortgagee? Are such!persons 
to lose their interest in the vehicle or the jvalue of 
their property right ? The answer is a (negative 
one, and is found in the provision of section 26, 
which guard against such loss, as far as 

In Jackson vs. United States, 295 Fed. 620, it ap¬ 
peared that the seller had no knowledge that tfie auto¬ 
mobile in question was used or was to be used in the 
unlawful transportation of liquor. The trial court de¬ 
nied his petition for a return of the car and directed 
its sale without giving him any right in the proceeds. 
This was held to be erroneous, the Circuit Court of 
Appeals, Ninth Circuit, quoting with approval and 
adopting the language of Judge Thomas in fhe case 
last cited. 

In Oakland Motor Car Company vs. United States, 
295 Fed., 626, the same Court reiterated its view that 
the purpose of the Act was to penalize only (the law 
breaker and to protect the interest of person? in the 
vehicle which he unlawfully used; that the venjdor un¬ 
der a conditional sale of an automobile which Has been 

i 



V 


20 


used, ere)/ by the purchaser, for unlawful transpor¬ 
tation of liquor, who proves that he has a lien, for a 
balance due on the purchase price and that he had no 
knowledge of the unlawful use of the automobile, is 
entitled to the payment of his lien out of the proceeds 
of sale. 

To the same effect are U. S. vs. Smith, 295 Fed. 
624; and U. S. v. Allen, 31 Fed. (2d) 329. 

CONCLUSION AND SUMMARY. 

Bv the evidence before the trial court it conclusively 
appeared that the plaintiff in error had a bona fide lien 
upon the automobile in question. This lien was created 
without any notice to the lienor that the automobile 
was intended to be used, or was being used for illegal 
transportation of liquor. An appropriate investiga¬ 
tion was made. Evidence of neglect, indifference to, 
or acquiescence on the part of the lienor in use of the 
automobile for unlawful purposes was entirely lacking. 
The conduct of the lienor was in strict accordance with 
the rule which this Court has indicated should be ob¬ 
served in cases of this kind. The statute does not in 
terms require investigation of court records to deter¬ 
mine whether the purchaser of an automobile may be 
engaged in unlawful transportation of liquor. As in¬ 
terpreted by all the Federal Courts, in which the ques¬ 
tion has been raised, no such requirement can be added 
to it by implication. Hence, evidence that the pur¬ 
chaser is thought by some to be a bootlegger, never 
brought to the notice of the vendor, and resting en¬ 
tirely upon rumor, cannot be imputed to the lienor. 
Nor, in this case, did it make the slightest difference 
whether the lienor was protected against loss by in¬ 
surance. The evidence showed it relied upon its in- 


vestigation of, prior dealings, and the termb of the 
present contract with the purchaser. j 

The purpose of the statute it to punish the wrong¬ 
doer. His interest is the property of which h forfei¬ 
ture is contemplated. In this case there was no privity 
whatever between the occupants of the automobile and 
the lienor. Nor was there any evidence that the wrong- 
doers were using the automobile with the cousent or 
knowledge of either lienor or purchaser. Under these 
circumstances, and in the light of the authorities cited, 
there was no basis for denying the lien asseijted and 
the judgment of the court decreeing forfeiture was 
erroneous. It is contrary to the plain and j explicit 
language of the statute, and is also wholly at Variance 
with all of the decisions in the Federal Courtjs which 
have come to our knowledge. 

In view of the foregoing, we respectfully submit that 
the judgment of the court below should be reversed. 

I 

l 

i 

Respectfully submitted, 

! 

Louis M. Denit, 

Edwin C. Brandenburg, 

i 

Attorneys for Plaintiff in^ Error. 

Brandenburg & Brandenburg, 

Of Counsel. 
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In the Court of Appeals of the Disjtrict 

of Columbia 

April Term, 1929 
No. 5046 

I 

| 

Automobile Brokerage Corporation, a Corpora- 

i 

tion, Intervenor, plaintiff in error 

v. 

United States of America, defendant in ^rror 

— 

BRIEF FOR DEFENDANT IN ERROR 

The plaintiff in error has set forth the fa^ts in 
the above entitled cause very clearly, and the argu¬ 
ment on behalf of the defendant in error will be 
submitted under the following points: 

i ^ 

1. The Court of Appeals has no jurisdiction to 
entertain this appeal. 

2. The Plaintiff in Error is not the party di¬ 
rectly aggrieved in this proceeding and therefore 
is not entitled to appeal. 

3. The Plaintiff in Error has failed to show good 
cause as to why the automobile should nbt be 
confiscated. 

4. The Plaintiff in Error is not entitled to relief, 
by reason of the confiscation insurance. 

8GS91—29-1 (1) 


ARGUMENT 


1. The Court of Appeals has no jurisdiction to 
entertain this appeal. 

Section 227 of the Code of Laws for the District 
of Columbia provides as follows: 

Sec. 227. Appeal* from Police Court .— 
If upon the trial of any cause in the Police 
Court an exception be taken by or on behalf 
of the United States, the District of Colum¬ 
bia, or any defendant, to any ruling or 
instruction of the court upon matter of law, 
the same shall be reduced to writing and 
stated in a bill of exceptions. * * * 

The record in this cause clearly shows that the 
plaintiff in error is not the defendant in this cause 
of action, nor was it the defendant in the original 
cause of action tiled i ntlie police Court of the dis¬ 
trict of Columbia, but tiles an intervening petition 
in its own right. (R. 8.) 

Under the provisions of Section 227 of the Code 
of Laws of the District of Columbia it is clearly 
set forth and provided that if, upon the trial of 
any cause in the Police Court, an exception be taken 
by or on behalf of the United States , the District of 
Columbia , or any defendant , the aggrieved party 
may apply to the Court of Appeals for a Writ of 
Error. Nowhere in the said Section is an inter¬ 
vening petitioner or any other party, other than 
those specified therein, entitled to appeal from a 
decision of the Police Court. 
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Furthermore, no provision whatever is contained 
in Section 26 of the National Prohibition! Act 
granting the right of appeal to an owner or lienor 
for the return of an automobile or the establish- 
ment of a lien, but on the contrary the provision 
clearlv states that “Unless good cause to the con- 
trary is shown by the owner” the court shall order 
a sale by public auction of the property seized. 

In the case of Miirray-Kane v. the Sta\e of 
Maryland , 70 Md. 546, it was held that where a 
party accused waived his right to a jury trial,, and 
elected to be tried by the magistrate, he had no 
right to ask a review of the judgment againsj: him 
(except where there is a want or failure of Juris¬ 
diction), except in cases where the right of appeal 
is given by statute. 

Also in the case of State vs. Glenn , 54 Md. 572, 
at page 583, it was held in construing the right to 
issue the Writ of Habeas Corpus that “No j^ourt 
or Judge in England, or in the United Stated, can 
claim to exercise the power to issue the said Writ 
unless that power is vested in such court by the 
common law, or by express statute, or is vested in 
such judge by express statute.” 

In the case of Ex Parte Pennsylvania , 109 U. S., 
174, 176, it was held: j 

The evident purpose of this application 
is to correct a supposed error in a judgment 
of an admiralty court on the merits jof an 
action. That can not be done by prohibi¬ 
tion. The remedy, if any, is by appeal. If 
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an appeal will not lie, then the parties are 
concluded by what has been done. Congress 
alone has the power to determine whether 
the judgment of a court of the United States 
of competent jurisdiction shall be reviewed 
or not. If it fails to provide for such a re¬ 
view, the judgment stands as the judgment 
of the court of last resort, and settles finally 
the rights of the parties which are involved. 

It is true that under section 26 of the National 


Prohibition Act provision is made for the estab¬ 
lishment of anv lien bv intervention or otherwise 

V %/ 

at said hearing’ or other proceeding brought for 
said purpose, but nowhere in said section is the 
right of appeal given to either the owner, inter- 
venor, or otherwise. 

No right of appeal being given the plaintiff in 
error either by the Code of Laws of the District 
of Columbia, ot the National Prohibition Act, from 
a decision of the Police Court of the District of 
Columbia in a matter of this character, it is re¬ 
spectfully submitted, this Court can not read into 
the law that which is not expressly or impliedly 
provided by express statute, and the Court of Ap¬ 
peals, therefore, has no jurisdiction to entertain 
such an appeal on the part of the plaintiff in 


error. 


PLAINTIFF IX ERROR IS NOT THE PARTY DIRECTLY AG¬ 
GRIEVED BY JUDGMENT OF LOW’ER COURT 

2. Assuming, without conceding, that the Court 
of Appeals has jurisdiction to hear this case on ap- 
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peal, it is respectfully submitted that the plaintiff 
in error is not the party directly aggrieved by the 
judgment of the lower court, and therefore Ijas no 
right of appeal, for the reason that in the c^se of 
Barsdale v. Morgan, 34 Apps. D. C.., 549, ijt was 
held that— I 

It is a condition precedent to the right of 
appeal to this Court that the appellant!show 
that he is directly aggrieved by the prder 
appealed from. 

In the case at bar it is contended, as will jmore 
fully appear hereinafter in this brief, the Auto¬ 
mobile Brokerage Corporation, plaintiff in ^rror, 
is not the party directly aggrieved by the or^er of 
confiscation of the automobile herein involvecj, but 
that the U. S. Fidelity and Guarantee Compapy is 
actually the party who will suffer by the confisca¬ 
tion of the said automobile, and even if the Court 
of Appeals affirms the action of the lower cour|, the 
plaintiff in error will not suffer any loss, but j may 
rely entirely on its insurance policy with the!said 
company. 

It is clearly shown by the record (R. 30-31L32- 
43-44) that by reason of an additional prenjdum 
per motor vehicle, paid to the U. S. Fidelity and 
Guarantee Company by the Automobile Brokerage 
Company, plaintiff in error, the said U. S. Fidelity 
and Guarantee Company agreed to indemnify the 
plaintiff in error against all direct pecuniary loss 
which the said plaintiff in error might sustain 
caused by confiscation by Federal, State, County, 
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or City authorities of said motor vehicle by reason 
of the violation (otherwise than v the Automobile 
Brokerage Corporation) of the provisions of any 
Federal, State.' County, or City law relating to 
the transportation of intoxicating liquors or other 
articles subject to restricted sale. 

Therefore, it is respectfully submitted, the Auto¬ 
mobile Brokerage Corporation, plaintiff in error, 
not being the party directly aggrieved by the judg¬ 
ment of the lower court, the Court of Appeals 
should not entertain this appeal. 

PLAINTIFF IX FUROR FAILED TO SHOW GOOD CAUSE 

AGAINST FORFEITURE 

3. What, if any, good cause has the plaintiff in 
error advanced as to whv the automobile herein 
should not be confiscated and sold? 

The record in this cause will show that the condi¬ 
tional contract of sale was assigned to the plain¬ 
tiff in error on the same dav it was executed bv the 

«/ • 

purchaser. On the purchaser’s statement, attached 
to and made a part of the conditional sales contract 
and assignment to the plaintiff in error, the pur¬ 
chaser gave, under the heading “other references”, 
the Eastern Automobile Supplies, address Fayette 
and Central Avenue; I. Fagirin, address 1301 N. 
Broadway; Pratt Coal Co., Mr. Levin, address, 
Pratt and Calhoun Streets. (R. 16.) 

Upon the hearing in the court below two of the 
references given by the purchaser, Louis Malinow, 
in the purchaser’s statement (R. 16), testified on 


behalf of the Government that the business of the 
said Malinow and the whole family was 4 ‘ liquor, ’ ’ 
or bootleggers; that while they had not actually 
bought any liquor from Malinow, or had never 
seen Malinow buying and selling it, thev knew Mali- 
now was buying and selling liquor; that tlieV got 
their knowledge from what everybody said, and 
because of the newspaper reports; that the witness 
I. Fagirin notified Mr. Charles W. Trump, a Gov¬ 
ernment Inspector, that there was a report ojf the 
conviction of Malinow in the newspapers for viola¬ 
tion of the National Prohibition Act; that Ip, the 
witness, had read such report in the newspaper 
(R. 36). Witness Samuel Rosenberg testified that 
lie resided in Baltimore and conducted an automo¬ 
bile accessories business under the trade name of 
Eastern Baltimore Tire Company (R. 16); that no 
representative of the Curry Stout Motor Company, 
or the Automobile Brokerage Corporation came to 
him inquiring about Louis Malinow; that tip gov¬ 
ernment inspector, Mr. Trump, did call upon him; 
that he knows what Louis Malinow’s business is; 
that Louis Malinow’s reputation among people 
known to the witness was bootlegger (Rj. 37). 
Witness further testified that while he did not} know 
whether Louis Malinow had been convicted of a 
violation of the National Prohibition Act dr not, 
from what he understood they are all in the (liquor) 
business, they are all engaged, the entire fapily— 
I do not know any other business they are engaged 
in. (R. 38.) j 
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One Louis Allen Bennett testified at tlie hearing 
on behalf of the Automobile Brokerage Corpora¬ 
tion that he was the manager of said company; 
that the contract herein was purchased by his com¬ 
pany from the Curry Stout Motor Company on 
July 25,1928; thht on May 4,1925, said Automobile 
Brokerage Corporation purchased a contract from 
the United Auto Sales Company covering a car 
sold to Louis Malinow by that company, that at 
that time (about three years before), an investi¬ 
gation was made of Mali now’s credit and his re¬ 
sponsibility to pay the balance due on the purchase 
of said car: that when application came from the 
Curry Stout Motor Company, about a week after 
Malinow had made final payment on the first auto¬ 
mobile purchased by him from the United Auto 
Sales Company, the Automobile Brokerage Corpo¬ 
ration accepted the contract from the Curry Stout 
Motor Company; that in the prior contract Mali¬ 
now’ never defaulted and made his payments as 
they came due. (R. 30.) This witness further 
testified his company had dealings w T ith one of the 
other members of Malinow's familv; that he left 
the matter of talking to persons about Louis Mali¬ 
now’ before taking the contract to the credit de¬ 
partment ; that it w 7 as part of the duties of the one 
w’ho made the investigation to inquire particularly 
with reference to his occupation; that he does not 
remember the man w’ho made the investigation in 
this case. (R. 30.) Witness further stated he 
did not know whether Malinow’ w’as a painter and 
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paperhanger; that we tried to find out from his 
references (R. 31); that he knew there was a con¬ 
fiscation coverage policy with the U. S. Fidelity 
and Guarantee Company covering the autoinobile 
involved in this cause of action protecting the 
Automobile Brokerage Corporation against loss 
through the seizure and confiscation of thd auto- 
mobile, whether by Federal, State, or Comity au¬ 
thorities (R. 31). This witness further testified 
that he knew inquiry was made as to Malfiiow’s 
occupation before the brokerage corporation pur¬ 
chased the first contract (about the year JL925) ; 
that he could not say whether that was done in con¬ 
nection with the Curry Stout Motor Company con¬ 
tract; that he could not give the names of the 

i 

persons of whom inquiry was made as to Malinow’s 
character or reputation; that we are handling 

i 

seven or eight hundred cases and I do not remem¬ 
ber; that no additional investigation was m<ide on 
the sale of the Reo automobile herein involved (R. 
31); that he personally did not make the inquiries 
as to Malinow’s occupation, but he is the mail who 
passes on the contracts eventually (R. 32). 

The record shows, on behalf of the plaintiff in 
error, Mr. Charles W. Curry was called as a fitness 
and testified that he was the President of the Curry 
Stout Motor Company; that he does not remember 
whether Malinow gave certain references oil the 
back of the condition bill of sale; that the responsi¬ 
bility for investigation of the character, financial 
responsibility, and occupation of the purchaser of 
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the automobile would lie between the dealer and the 
finance company] the dealers being endorsed and the 
finance company buyers of the paper (R. 32); that he 
could not remember this individual transaction; that 
we have about eight hundred accounts in a year; that 
he could not tell wdio investigated to ascertain the 
occupation of Louis Malinow, and has no papers or 
memorandum that would indicate it; that what we 
probably did was to refer the question as to this 
gentleman’s standing to the other companies and 
find out if he had bought cars before from someone, 
and been financed by any other company, and if he 
had been satisfactory, we probably would not bother 
with looking up his occupation (R. 32). 

It is respectfully submitted, it is clearly appar¬ 
ent from the above quoted portions of the record 
in this case, the plaintiff in error has wholly failed 
to “show good cause” why the automobile should 
not be confiscated in the regular manner prescribed 
by statute, for the reason that absolutely no repre¬ 
sentative of either the selling company, the Curry 
Stout Motor Company, or the Automobile Broker¬ 
age Corporation made any effort whatever, or took 
steps, to ascertain what the occupation of the pur¬ 
chaser, Louis Malinow, was at the time he pur¬ 
chased an Eighteen Hundred and Eighty Dollar 
Reo Automobile, even though references were re¬ 
quested and given on the purchaser’s statement at 
the time the purchase of the automobile by Malinow 
from the Curry Stout Motor Company, whereas, 
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had either of the companies taken that reasonable 
action which the ordinary prudent business prac¬ 
tice would dictate, by simply inquiring of eijther one 
of the references stated by the purchaser they 
would have undoubtedly learned of the reprehen¬ 
sible occupation of Louis Malinow, and ijeen ap¬ 
prised of the fact that the general reputation of 
Louis Malinow and the whole Malinow family was 

i 

that of bootleggers. j 

In the recent case of Saks Fur Company v. 
George Huddleston et ux., No. 4796, decide^, by the 
Court of Appeals, D. C., in December, 192$}, it was 
held that a tradesman mav readily ascertain by in- 
quiry the fact of a wife’s authority to pledge her 
husband’s credit before he sold certain goods to a 
wife, and if such duty is incumbent upon tljie ordi¬ 
nary merchant, how much more so is the burden 
cast upon an automobile dealer or finance company, 
to inquire and ascertain whether a prospective pur¬ 
chaser is engaged in a lawful business before selling 

him an automobile of the value of that herein in- 

! 

volved. 

It is contended by the defendant in error that in 
order for the plaintiff in error to recover in this 
proceeding it must assume the burden of overcom¬ 
ing prima facie forfeiture and showing good 
cause,” and it is submitted that nowhere jin the 
record is there a single bit of evidence to show that 
either of the companies attempted to ascertain 
from any mercantile agency or any other source the 


12 


reputation of the purchaser, nor did either of them 
by reference to the very information in their own 
possession on the purchaser’s statement inquire as 
to the occupation of the prospective purchaser. 

The duty to show ‘‘good cause” is clearly cast 
upon the intervenor herein, as stated in the case 
of U. S. v. One Shaw Automobile, 272 Fed. 491, 
where the Court said: 

In my opinion, however, good cause is not 
shown, unless the owner can prove clearly 
and satisfactorily that his automobile was 
used, not only without his knowledge and 
consent but in excess of any authority ex- 
pressed or implied, which may have been con¬ 
ferred by him upon the person using it. I 
am further of the opinion that the owner 
must remove any imputation that he negli¬ 
gently entrusted his automobile to an em¬ 
ployee or other person under circumstances 
from which a careful and prudent person 
ought to have known that it was likely to be 
thus illegallv used. 

In the case at bar, had either of the companies, 
under the circumstances surrounding the sale of 
this automobile, made such an inquiry as an ordi¬ 
narily careful and prudent person would have 
done, they could not have helped learning Malinow 
was a poor risk from the angle of his unlawful 
occupation. 

The case of United States v. Kane, 273 Fed. 275, 
states very clearly, in dealing with what is good 
cause, to relieve the owner from forfeiture of an 


automobile, that it depends upon the circumstances, 
including the owner’s conduct before, duriijg, and 
with respect to the case, viz: 

An owner mav assert that he is free from 
complicity in the illegal use, and had no 
notice such use was contemplated, apd yet, 
by reason of neglect, indifference, consent or 
acquiescence manifested in advance, br rati¬ 
fication afterwards, or other fault or Unequi¬ 
table conduct, he may fail to show good cause 
against forfeiture and sale. 

The court in this case also said the burden 
of proof to relieve from forfeiture ii upon 
those seeking relief. | 

Defendant in error contends that both the j Curry 
Stout Motor Company and the Automobile ijroker- 
age Corporation absolutely neglected to pijoperly 
inquire as to the occupation of the purchaser, and 
showed an utter indifference as to what Maliinow’s 


reputation was, or the occupation he was pursuing. 

So also in the case of United States v. Ond\ Shaw 
Automobile, supra, the Court said: 


A heavy burden, however, remains upon 
the owner, not only of proving that pis ve¬ 
hicle was thus used without his knowledge, 
authority, or consent, but of repelling ^ny in¬ 
ference of negligence or collusion. It is in 
the light of evils at which the law is directed 
that the facts in each case must be weighed 
and scrutinized, in order to determine 
whether good cause is shown. 
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It is set forth in the case of United States v. 
Kidd, 19 F. (2d) 535, that— 

that mere freedom of the owner from being 
connected with the offense of the car used 
illegally will not relieve the vehicle from for- 
feiture. He may fail to show good cause 
* f *. It would be good cause for an 
owner to show that the car was taken and 
used without his consent, but after he volun¬ 
tarily delivered possession of it to another, 
and it is then seized while being unlawfully 
used in the transportation of liquor, he can 
not say as against a forfeiture to the Govern¬ 
ment that the use was without his knowledge, 
and thereby have the car escape knowledge. 

In the case of Mo. Tnv. Corporation v. U. S., 32 
Fed. (2d) 511, it was held by the Court, where the 
automobile dealer sold an automobile to the wife 
of a bootlegger, and then assigned the conditional 
sales contract to a finance corporation, who was 
the petitioner for its return— 

that the said finance company must not only 
show its own lack of knowledge and good 
faith, but it must also show the lack of notice 
and good faith of its assignor. That it does 
not follow that good faith by and lack of 
notice to the assignee are immaterial. They 
should also be established, not because the 
statute, requires, but because the proceeding 
is equitable, and relief could not be given 
to a party petitioner who was seeking to 
divert the regular operation of the law, un¬ 
less he should allege and prove that his con- 


nection with the subject matter had hap¬ 
pened in good faith and without notice to 
him of the illegal use made, or to be made of 
the vehicle. 

Therefore, it is contended on behalf of tlie de¬ 
fendant in error that it was incumbent on the L/Vuto- 


mobile Brokerage Corporation not only to 


show 


good faith and want of knowledge on its part but 
also on the part of the Curry Stout Motor!Com¬ 


pany, and bearing in mind the fact that by th$ very 
information exclusively in the possession of both 


the assignor and assignee in the purchaser’s jstate- 
ment, giving certain references as to the reputation 
of the purchaser, yet neither of the said parties 
took the trouble to inquire, and as expressed by the 
President of the Curry Stout Motor Conipany, 
44 We would not bother with looking up his (the 
purchaser’s) occupation.” (R. 33.) 

While not conceded by the defendant in error, 
as argued by the plaintiff in error, it may not be 
the duty of the seller or the finance company to 
look up the court records as to any convictions of 
the purchaser, it is submitted had either of ijhe in¬ 
terested parties hereto made even an ordinary in¬ 
quiry as to the occupation of Malinow, amon^ those 
persons with whom he dealt or from persons !in the 
neighborhood where he resided, a mercantile 4gency 
or other source, it would have put the seller or 
finance company on notice, if they actually wished 
more to safeguard their interest than to Ijake a 
chance and make a sale. 
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It is respectfully submitted from the record in 
this case that neither company exercised that de¬ 
gree of care in their investigation of Malinow which 
an ordinary one-horse concern would do in the sale 
of a much less expensive luxury, be it an automobile, 
a radio, or whatnot, but depended solely on the 
financial ability of the risk to make payments as 
thev fell due. As shown bv the record in this case, 
the only investigation of the purchaser, relied upon 
by the plaintiff in error, is one made about three 
vears before the sale of the automobile involved 
herein, not by the petitioner but by an entirely dif ¬ 
ferent concern, viz, the United Auto Sales Com¬ 
pany, and the record further shows that at that time 
(three years before) an investigation was made of 
Malinow ? s credit and responsibility to pay the bal¬ 
ance due on the purchase of said car, not liis occupa¬ 
tion or reputation as a law-abiding citizen; that 

when the said application came from the Currv 
Stout Motor Company, about a week after Malinow 

had made final payment on the first automobile pur¬ 
chased by him from the said United Auto Sales 
Company, the Automobile Brokerage Corporation, 
the intervening petitioner herein, accepted the con¬ 
tract from the Curry Stout Company; that in the 
prior contract Malinow never defaulted and made 
his payments as they came due. (R. 30.) 

The proceeding in the lower court being in the 
nature of an equitable hearing, before the Court, 
and the burden being upon the intervening peti¬ 
tioner to show good cause, and the judge having had 
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an opportunity to observe the witnesses and ljear 
the testimony, was in a position to determine 
whether or not the testimony rang true, and this 
being a question of fact for the judge to determine, 
and not one of law, it is submitted, on this ground 
alone, this Honorable Court should not disturb the 
judgment of the lower court. j 

Defendant in error does not agree with plaintiff 
in error wherein it is argued that notwithstanding 
the evidence in this case of previous investigation, 
satisfactory prior dealings, and express warranty 

i 

against unlawful use, the trial judge concluded that 
plaintiff in error “failed to show good cause,” but 
on the contrary contends that there is not one Scin¬ 
tilla of evidence which shows that either the Ci|irry 
Stout Motor Company or the Automobile Brok¬ 
erage Corporation, intervening petitioner herein, 
relied upon anything but the financial responsibil¬ 
ity of the purchaser . The mere fact that Ljouis 
Malinow, the bootlegger, purchased an automobile 
three years before, and just within three months be¬ 
fore the transaction in this case with the Curry Stout 
Company fully paid for another automobile, fioes 
not, it is submitted, justify the conclusion reached 
by the plaintiff in error that upon another applica¬ 
tion for the sale or trade in of an automobile, in 

I ~ 

which the purchaser gives certain references ds to 
character, etc., the intervenor should not make at 
least an inquiry of those references, and not solely 
rely upon, as it is strongly contended was the true 


fact in the case at bar, exclusively and only upon 
the financial responsibility of the purchaser. 

It is contended by the defendant in error that the 
action of the lower court in this case is not wholly 

at variance with the rule laid down bv this Court 

%/ 

that the forfeiture provisions should be strictly 
construed to protect the rights of innocent persons. 

In the Byroad case, decided November 4, 1929, 
bv this Court, the Court verv eniphaticallv said in 
substance that notwithstanding its diligent investi¬ 
gation it failed to discover certain remote circum¬ 
stances which the government claims should have 
excited its suspicions. The defendant in error con¬ 
tends verv vigorously that the circumstances sur- 
rounding the sale, and more particularly the fact 
that the purchaser gave certain references for the 
guidance of the company were not “ remote circum¬ 
stances,'’ and that the intervenor absolutely failed 
to use the slightest diligence in its investigation, if 
any, and further by its failure, as shown by the en¬ 
tire testimony of the witnesses for the plaintiff in 
error, neglected either through indifference or 
otherwise in order to make a sale, to make even a 
cursory inquiry as to the purchaser, Louis Malinow. 

In the case of TJ. S. v. Kane, 273 Fed. 275, cited 
by the plaintiff in error, the same principle is set 
forth, that the automobile was sold and the lien was 
taken in good faith, after the exercise of at least 
ordinary diligence in investigating the character of 
the vendee, with a view to preventing the use of the 
automobile in unlawful liquor traffic. 
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It is further contended on behalf of the defend¬ 
ant in error that while it may ordinarily he the 
policy of the Courts to strictly interpret a statute in 


order to prevent a forfeiture of the rights of |an in¬ 
nocent party, it is submitted that this is not the law 
with reference to the forfeiture of an automobile 


under the National Prohibition Act, in view of Sec¬ 
tion 3 of Title II, which provides: | 

All the provisions of this Act shall he lib¬ 
erally construed to the end that the use of 
intoxicating liquor as a beverage may be 
prevented. 

Therefore, in view of the language of sa}d sec- 
tion, it can be seen that the provisions of Section 
26 are not to be strictly construed, but rather by 
its terms, it is provided that it be liberally con¬ 
strued, to the end that unless the owner or!lienor 
lias exercised reasonable or ordinary diligence in 
its investigation, the petitioner could not overcome 
the governmental confiscation prescribed by the 
express terms of the statute. 

EVIDENCE OF CONFISCATION INSURANCE 


4. It is contended by the defendant in j error 
that the Automobile Brokerage Corporation, plain¬ 
tiff: in error, is not entitled to relief by reason of 
the confiscation insurance policy. 

Plaintiff in error contends that evidence that it 
was protected by insurance against confiscation of 
the automobile was incompetent and immaterial, 
and its admission constituted prejudicial error. 
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This contention, it is respectfully submitted, is 
not a sound nor equitable one, in view of the fact 
that under the statute providing for the establish¬ 
ment of a lien, or for the return of an automobile, 
provision is made wherein a certain discretion is 
placed in the judge hearing the petition to deter¬ 
mine whether good cause has been shown why the 
automobile should not be confiscated, and in law 
contemplates a i frank and thorough inquiry into 
all of the facts and circumstances surrounding the 
good faith of the petitioner, so that a just and 
equitable decision may be rendered on all of the 
testimony before the court. 

As was said in the case of Mov. Inv. Corp ., v. 
U. S., 32 Fed. (2d) 511, the question of good faith 
and lack of notice are material; that they should 
also be established, not because the statute requires, 
but because the proceeding is equitable and relief 
could not be given to a party petitioner who was 
seeking to divert the regular operation of the law\ 

Therefore it would seem that if such a proceed¬ 
ing is equitable in character, the principles of 
equity should apply, and accordingly it was a very 
important bit of evidence that the intervening peti¬ 
tioner was protected by an insurance policy, which 
protected it against any loss of its interest in the 
automobile, by confiscation for violation of the Na¬ 
tional Prohibition Act, by reason of the said vehicle 
being used in the unlawful transportation of in¬ 
toxicating liquor. 
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It is true as disclosed by the record (R. 3jl) the 
plaintiff in error objected to the introduction of 
the evidence that the said Automobile Brokerage 
Corporation was protected by insurance ^gainst 
confiscation of the automobile by reason of ja con¬ 
fiscation coverage policy with the U. S. Fidelity 
& Guaranty Company, on the ground that it was 
not responsive to the direct examination, was im¬ 
material, and called for the contents of a written 
instrument. Said objection was overruled, how¬ 
ever, and the witness replied that there was such 
a policy. (R. 31.) 

This objection, therefore, in a proceeding to show 
“good cause” on the part of the intervening peti¬ 
tioner should not be sustained on the grounds 
stated, for the reason that the establishment of such 
evidence is a question of fact, and not law, a|nd the 
presiding judge being vested with a certain amount 
of discretion, and not bound bv strict rules bf evi- 
dence, should not be reversed, unless it plainly ap¬ 
pears that such discretion has been grossly abused. 

To permit such a technicality to defeat thje ends 
of justice, by the exclusion of this very important 
evidence, will, it is submitted, absolutely negative 
all possibility of the Government ever confiscating 
an automobile for the unlawful transportation of 
intoxicating liquor, and it is further submitted that 
evidence of this character goes very strongly to 
the question as to whether or not the plainjtiff in 
error, knowing of the existence of such a 
would, under even ordinary circumstances, be the 

7 •/ 7 ! 



least concerned about anv loss, or use that diligence 
in its investigation which all of the decisions quoted 
by plaintiff in error require. 

As to the admissibility of this evidence, it is 

%j / 

submitted that when once a witness takes the stand 
for one purpose, as the manager of the Automobile 
Brokerage Corporation did in the hearing in the 
lower court, he takes it for all purposes, and can 
not. when the “shoe begins to pinch,” refuse to 
testify, more particularly in an equitable proceed¬ 
ing wherein the issue is as to the showing of “good 
cause” on behalf of the petitioner. 

Furthermore, the record discloses that both of 
the witnesses for the plaintiff in error admitted in 
a conversation wfith the witness Charles Trump, 


government inspector, that such a policy was in 
existence. (R. 32-33-34.) 

It is respectfully submitted, as disclosed by the 
record herein, that the Automobile Brokerage Cor¬ 
poration depended solely on the financial ability of 
the risk to pay for the automobile, and more partic¬ 
ularly on the confiscation coverage, and in the 
event of the purchaser’s failure to comply with his 
conditional sales contract by non-payment, or the 
loss of the autoxiiobile bv reason of the unlawful 
transportation of intoxicating liquor, the seller, or 
the Automobile Brokerage Corporation, could step 
in and repossess for failure of payment, and in 
case of seizure and forfeiture by the Federal Gov¬ 
ernment could elect to claim its alleged lien on the 
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automobile, or the return thereof, or failing in (that, 

i 

the finance company, plaintiff in error hereifi, by 
reason of its confiscation coverage policy with the 
U. S. Fidelity & Guaranty Company (the silent and 
unnamed party actually t he party in interest), trould 
demand any loss suffered bv reason of the said con- 
fiscation and forfeiture of the automobile by the 

•i 

United States Government. ! 

i 

In other words, the intervening petitioned, the 

i 

Automobile Brokerage Corporation, stands j in a 
j)osition where it can not possibly lose no ntatter 
what happens to the automobile, and in view of the 
fact that the plaintiff in error does not stand juider 
any circumstance or contingency to lose on<j cent 
by the alleged risk it has taken in this case, nor 
could any finance corporation lose under such an 
arrangement, the said Automobile Brokerage Cor¬ 
poration is not in a position to ask this court to af¬ 
ford it any relief. To permit such practice on the 
part of a finance company would, it is subnjiitted, 
defeat all possible chance of the Government ever 
confiscating an automobile for the unlawful trans- 
portation of intoxicating liquor, as provided ijn Sec¬ 
tion 26 of the National Prohibition Act. | 

It might be argued that had the seller or finance 

i 

company actually made an earnest effort, of used 
reasonable diligence in learning the character of 

i 

the person they were dealing with, that the above 
argument, would not apply in so far as the confisca¬ 
tion policy is concerned, but in reply to that con- 
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tention it is respectfully submitted that the hidden 
confiscation clause is an inducement to the dealer 
or finance company to take a chance and sell an 
automobile without any investigation of the pros¬ 
pective purchaser, and be he bootlegger or whatnot, 
and be caught, convicted, and the automobile con¬ 
fiscated to the use of the United States Government, 
yet the finance company could always rely on its 
coverage clause to protect its interest, without any 
investigation whatever, and, in fact, entirely dis¬ 
pensing with such investigation, thereby opening 
up a wide field for fraud and practically eliminat¬ 
ing any reason for the finance company to use that 
degree of investigation which ordinary business 
practice required in conditional sales contracts, 
and utterly defeats and holds for naught that clause 
of Section 26 which requires that “good cause” be 
shown by the owner as to why the property seized 
should not be confiscated. 

CONCLUSION AND SUMMARY 

For the reasons set forth herein it is respectfully 
submitted, first, that the Court of Appeals has no 
jurisdiction to entertain this appeal; second, that 
the petitioner herein is not the party directly ag¬ 
grieved by the judgment of the lower court; third, 
that the plaintiff in error has wholly failed to show 
good cause as to why the automobile should not be 
confiscated; and fourth, that the petitioner is pre¬ 
cluded from asking for relief by reason of the exist- 
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ence of the confiscation coverage policy with the un¬ 
named party in interest, the U. S. Fidelity & Guar¬ 
anty Company. 

Respectfully submitted. j 

Leo A. Rover, 

United States Attorney in and for thq 

District of Columbia. 
David A. Hart, j 
Assistant United States Attorney. 
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